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September 2000

Dear County Official:

This Tennessee County Government Handbook is intended to be a basic summary of laws affecting
county government. We have tried to include sufficient information to make this publication useful
and informative, but the Tennessee Code Annotated and other relevant laws or regulations should
always be consulted before any action is taken. Review of the actual laws and/or regulations is
especially important because of the frequent changes that occur. This handbook is intended as a
general reference guide and not as an authority. Your attorney should be consulted before relying
on any statement contained here.

Theinformation included in thispublicationisgeneral in nature, although referencesto more detailed
information have been included. An important point in searching for a specific reference in the
Tennessee Code Annotated is that most volumes have a supplement attached in the back of the
volume. Y ou should aways consult the supplement first so that you will have the latest version of
aparticular statute.

The CTAS staff hopes this manual will be useful to you; reference to it will assist you with most of
the questions that will arise in your tenure with county government. However, please feel free to
contact usif you have questions or comments regarding this publication.

Sincerely,

J. Rodney Carmical
Executive Director
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CHAPTER 1

TENNESSEE CONSTITUTIONAL PROVISIONS

Under the Tennessee Constitution, counties are an extension of the state and are deemed political
subdivisionsof the statewhich are created by its sovereign power to carry out the functions mandated
by state law. Counties, as the creation of the state, are subject to control by the General Assembly.
However, the General Assembly is subject to some limitation on its discretion regarding counties
which isimposed by the state's constitution. A long line of Tennessee Supreme Court case law has
held that counties have no authority except that expressly given them by statute or necessarily implied
fromit. Baylessv. Knox County, 286 SW.2d 579 (Tenn. 1955). Although statutes are the primary
source of county authority, the Tennessee Constitution does have a few provisions specifically
addressed to county government.

Article VI, Section 1: Elected Officials and Gover nmental Form

Several amendments to the Tennessee Constitution were approved in 1978; among them was an
amendment restructuring the basic framework of county government. Article VI, Section 1 of the
Tennessee Consgtitution now provides counties with the following constitutional officers: county
executive, sheriff, trustee, register, county clerk, and assessor of property. Thissection also requires
the election of a legidative body of not more than twenty-five members, with no more than three
membersto be elected from asingledistrict. The General Assembly setsthe qualificationsand duties
of these offices.

Before the 1978 constitutional changes, county government had been difficult to divide into
executive, legidative, and judicial branches. With the creation of the office of county executive and
of the county legidative body, along with severa judicial interpretations of the powers and duties of
each, county government is now more nearly divided into three branches, even though the county
executive must share executive powerswith other constitutional officers. Thelegidatureisafforded
wide latitude in determining the duties that may be assigned to the various constitutional officers.
Metropolitan Government v. Poe, 383 S.W.2d 265 (Tenn. 1964).

Article VI, Section 1 also provides that the General Assembly “may provide aternate forms of
county governments including the right to charter and the manner by which a referendum may be
called.” The Tennessee Supreme Court has stated that when the General Assembly authorizes any
deviation from the government provided for in this article, such action must beratified by the people
inareferendum called for that purpose. Stateexrel. Maner v. Leach, 588 SW.2d 534 (Tenn. 1979).
Other than the county charter (T.C.A. 88 5-1-201 through 5-1-214), no additional alternatives are
now offered by the Genera Assembly except for the metropolitan and unification forms of
government, discussed below, which were provided for in an earlier constitutional amendment and
implementing legidation. TENN. CONST., art. X1,89; T.C.A. 88 7-1-101 through 7-3-313, 7-21-101
through 7-21-408.



Article VII, Section 2: Vacancies In County Offices

Vacancies in county offices are to be filled by the county legidative body, and any person so
appointed serves until a successor is elected at the next election after the vacancy. The Tennessee
Supreme Court has determined that the term “ next election” meansthe next general election or other
countywide election in the county. McPherson v. Everett, 594 SW.2d 677 (Tenn. 1980).

Article XI, Section 9: Limitation on Power Over Local Affairs

The Genera Assembly has no power to pass a special, local, or private act which would remove an
incumbent from any municipal or county office, change the term of office, or alter the salary of the
office until the end of the current term.

Any act of the General Assembly whichis private or local inform or effect, applicableto a particular
county, must require within the terms of the act either approval by a two-thirds vote of the county
legidative body or approval by the people of the county in areferendum.

Article X1, Section 9 aso provides for optiona consolidation of municipal and county government.
Such a consolidation must be approved by vote of those residents within the municipality aswell as
those who reside in the county outside the municipal corporation to be consolidated with the county
government.

Miscellaneous Tennessee Constitutional Provisions Affecting County Gover nment

Article I, Section 28 of the Tennessee Constitution deals with property taxation and other tax
matters. It also states that each respective taxing authority shall apply the same tax rate to all
property withinitsjurisdiction. However, the Supreme Court has found that the General Assembly
may authorize counties to levy a different property tax rate on property within and without
municipalitiesfor school bonds, county road purposes, and perhaps other servicesaswell. Albert v.
Williamson County, 798 S.W.2d 758 (Tenn. 1990); Op. Tenn. Att'y Gen. 92-29 (April 7, 1992).
Also, so-called “double taxation”, levied by a county and city to fund similar services, if statutorily
authorized, is not uncongtitutional. Oliver v. King, 612 SW.2d 152 (Tenn. 1981); Op. Tenn. Att'y
Gen. U95-96 (Dec. 22, 1995).

Article 11, Section 29 grants the General Assembly the authority to authorize counties and
municipalities to impose taxes for county or municipal purposes, in such a manner asis prescribed
by law. Thissection also statesthat the credit of acounty or municipality may not be given or loaned
to or in aid of any person, company, association or corporation, except upon an election wherein a
three-fourths majority of the voters cast ballots in favor of such an extension of credit.

Also, Article VI, Section 13 provides for the appointment of clerks and masters by chancellors for
terms of six years, and for the popular election of clerks of inferior courts, by county or district, for
termsof four years. Thecircuit court clerk isthe prime example of apopularly elected inferior court
clerk.



Article X, Section 1 requires that every person chosen or appointed to any office of trust or profit
under the constitution or any statute must take an oath to support the constitution of this state and
of the United States, as well as an oath of office before entering on the duties of the office.

Article X, Section 3 prohibits any official or candidate from accepting any type gift or reward which
might be considered a bribe. The section also provides that any person who directly or indirectly
promises or bestows any such gift or reward in order to be elected is punishable as provided by law.

Article X, Section 4 provides the method by which new counties may be established. This section
also restricts the General Assembly in consolidating counties by stating that the seat of Justice may
not be removed without approval by two-thirds of the voters of the county being abolished (James
County v. Hamilton County, 89 Tenn. 237, 14 SW. 601 (1890)), but this limitation does not apply
to Obion and Cocke County. This section is complicated and limits the discretion of the General
Assembly in dealing with the boundaries or existence of certain specified counties (which are often
referred to as “constitutional” counties).

Article X1, Section 17 provides that no county office created by the legidature shall befilled in any
manner other than by vote of the people or by appointment of the county legidative body.






CHAPTER 2

FORMS OF COUNTY GOVERNMENT

Traditional Structure

The most basic and widely used form of county government in Tennessee is one with a popularly
elected county executive who isthe administrative head of the county, and apopularly elected board
of county commissioners(county legidative body) whichisthelegidative branch of the county. Also,
under this form a sheriff, county clerk, trustee, register, and assessor of property must be popularly
elected. Thisistheconstitutionally required form of county government unlessacounty hasfollowed
the provisions provided by the Tennessee Constitution and implemented by statute to establish an
alternate form of government.

County L egidative Body

Membership. Except in countieswith acounty charter or consolidated city-county (metropolitan or
unification) form of government, the county legislative body ismade up of not lessthan ninenor more
than twenty-five members, elected from districts. No more than three members may be elected from
any onedistrict. T.C.A. 8 5-5-102. Districts must be reapportioned at least every ten years, and
commissioners must represent substantially equal populations based on the latest federal census.
T.C.A. 85-1-111. Members are elected by the people for four year terms. T.C.A. § 5-5-102.

Meetings. The county legidative body isrequired by law to meet at |east four timesannually at atime
and place established by resolution of the county legidative body. All meetings must be public and
no secret votes may be taken. T.C.A. 8 5-5-104. The meetings of the county commission are
presided over by a chairperson, along with the chairperson pro tempore, is elected annually by the
membership at the first meeting after September 1. The county executive may be elected as
chairperson; if the county executive chooses to accept the chair, he or she may vote only to break a
tie, and must forfeit veto authority over the actions of the legidative body. T.C.A. § 5-5-103.
Alternatively, the legidative body may aso elect one of its own members as chairperson, in which
case the member who isaso chairperson may vote on all issues as aregular member of the body, but
may not vote again to break atie vote. T.C.A. 8 5-5-109. If the chairperson fails or is unable to
attend the meeting, the chairperson pro tempore will discharge the chairperson'sduties. If neither is
present, the clerk will call the meeting to order for the election of one of the membership to
temporarily preside over themeeting. T.C.A. 85-5-103. A mgority of the membership of theentire
county legidativebody constitutesaquorum for transaction of business, including el ection of officias
or confirmation of appointees, fixing salaries, appropriating money, and any other business coming
before the body. A majority of the full membership, not merely amajority of the quorum, isrequired
to passalmost all measures. T.C.A. 885-5-108, 5-5-109. (See Appendix for full discussionandtable
of votes required for amgjority.)

Budgeting. The county legidative body assembled in session is authorized to act for the county.
T.C.A. 85-1-103. All fundsto be used in the operation of the county must be appropriated for that
use by the county legidative body, which can appropriate money only for expenditures sanctioned
by state law. T.C.A. 8§ 5-9-401. It isthe duty of the county legidlative body to adopt a budget and



to appropriate funds for the ensuing fiscal year for all county departments and agencies. T.C.A. 8
5-9-404. The county executive who does not chair the county legidative body may veto the entire
county budget, but may not veto portions of it. T.C.A. § 5-6-107.

County Executive

Qualifications. The county executiveis aso elected by the people of the county for aterm of four
years. T.C.A. 8§ 5-6-102. In order to run for the office a person must be a qualified voter of the
county, at least twenty-five years old, and aresident of the county for at least one full year prior to
filing a nominating petition for the office. T.C.A. 8 5-6-104.

Duties. The county executive has various duties. For example, he or she serves as a non-voting, ex
officio member of the county legidative body. Additionally, the county executive or a designated
representative of the county executive serves as anon-voting, ex officio member of each committee
of the county legidative body and of each board, commission, or authority of the county
government. T.C.A. 8 5-6-106. Except as provided by general law or private act, the county
executive appoints members of county boards, commissions, and department heads, subject to
confirmation by the county legidative body. T.C.A. 85-6-106. In actual practice, this exception to
the county executive' s appointment power is alarge one since genera laws or private acts provide
for the selection of most department heads and boards.

Veto Power. A county executive who does not chair the county legidative body may veto legidative
resolutions. The executive must take action on a resolution within ten days after receiving it in
written form. The executive may sign and approve the resolution, veto it, or alow it to become
effective without his or her signature. If the executive vetoes aresolution, it must be returned to the
county legidative body along with reasons for the veto. The county legidative body may then
override the executive veto by maority vote at its next regular meeting or at a special meeting
occurring within twenty days of the receipt of the veto message. T.C.A. § 5-6-107.

The county executive performs other duties and also shares administrative tasks with the other
constitutional and statutory county officials. The powers and duties of each county officia are
specifically established through statute and covered in more detail in Chapter 3 of this publication.

Charter Form of County Gover nment

In 1977 the Constitutional Convention adopted and the voters appoved an amendment to Article VI,
Section 1 of the Tennessee Constitution which statesin part:

The Genera Assembly may provide aternate forms of county government including
the right to charter and the manner by which a referendum may be called. The new
form of government shall replace the existing form if approved by a mgority of the
votersin the referendum.

This amendment gave rise to a series of statutes authorizing counties to adopt a charter form of
government. T.C.A. 88 5-1-201 through 5-1-214. Any county wishing to adopt a charter must first
create a charter commission by one of four possible methods: resolution of the county legidative
body, proclamation of the county executiveratified by atwo-thirds (2/3) majority vote of the county



legidative body, petition by ten percent (10%) of the qualified voters, or private act of the Genera
Assembly. Members of the charter commission are elected by popular vote if the resolution or
petition method isused. Within nine monthsthe charter commission must present aproposed charter
which is then submitted for approva in a referendum. State statutes provide an outline for the
contents of such a charter, with the limitation that the powers and duties of constitutional officersas
prescribed in the general law shall not be diminished under the county charter. However, the charter
may alow for some restructuring of several statutorily-created offices and boards, such as those
created by private act, without seeking further private acts. T.C.A. 8 5-1-210. Under this form of
government the county legislative body isauthorized to pass ordinances dealing with county matters
and to provide penaltiesfor their violation, athough these penalties cannot exceed certain statutory
maximums. T.C.A. § 5-1-211.

The statutes authorizing a county charter provide for limited organizational changes and ordinance
powers, but do not provide any extension of the authority for home rule in vital areas such aslocal
option taxation. Aswith all reorganizations, obtaining a consensus within the county and among the
membership of the charter commission isamajor obstacle to the adoption of a county charter. To
date, only Shelby and Knox Counties have chosen thisform of government, although other counties
have studied the matter or currently have it under consideration.

City-County Consolidation

In 1953, Article X1, Section 9 of the Tennessee Constitution was amended to permit the Generdl
Assembly to “...provide for the consolidation of any or all of the governmental and corporate
functions now or hereafter vested in municipal corporations with the governmental and corporate
functions now or hereafter vested in the counties in which such municipal corporations arelocated.”
The General Assembly has devised two statutory processes through which counties may consolidate
with the cities within them, the metropolitan government charter process codified in T.C.A. 88
7-1-101 through 7-3-313, and the unification government charter processcodifiedat T.C.A. 88 7-21-
101 through 7-21-408.

Under the metropolitan government consolidation statutes, this process begins with the selection of
acharter commission. A charter commission may be created by one of three methods. The most
commonly used method is one in which the charter commission is created by a majority vote on a
resolution approved by the governing bodies of both the most populous city and the county. A
second method is by private act of the General Assembly. The third method is by petition signed by
qualified votersin the county in anumber equaling at |east ten percent (10%) of the votes cast in the
county for governor inthelast gubernatorial election. The commission membersare either appointed
by the county executive and the mayor of the county's maor city or elected by the voters as
determined by the resolution or petition, if those methods are used (or by resolution if the petition
does not specify a method of selection of charter members. If a private act is used, the private act
determines the method of selection. The charter must contain provisions for general service and
urban service districts, for ametropolitan council, for el ections and terms of office, for an education
department, and for other administrative departments. Smaller (less populous) cities within the
county may retain their charter if their governing bodies choose to not sent a representative to the
charter commission to write an appendix to the charter for inclusion of the smaller city. Severa
cities and counties have formed charter commissions and voted on consolidation under the



metropolitan government statutes, but only Nashville-Davidson County and Lynchburg-Moore
County have adopted a consolidated form of government as of thiswriting. One obvious difficulty
in adopting a metropolitan form of government isthe requirement that the metropolitan government
charter receive amajority of the referendum votes both within the city and without the city that isto
consolidate with the county.

The unification charter form of government issimilar to the metropolitan model; however, while the
latter formisavailableto al counties, the unification formisonly available to counties with a county
or metropolitan charter. T.C.A. 88 7-21-101 through 7-21-408. As of this writing no county has
adopted aunification charter although it has been the subject of avotein Knoxvilleand Knox County.

Private Act of the General Assembly

Counties haverelied upon private acts of the General Assembly to provide authority where nonewas
granted by the genera law, and to provide for offices not established by the general law. Sincethe
1978 amendment to Article VII, Section 1 was an attempt to provide uniformity in county
governmental structure, the implementing legidation passed by the General Assembly provided that
al conflicting general lawsor private actswere repealed by it. Thismeansthat countieswith varying
structures under private acts adopted prior to 1978 were required to conform to the uniform pattern
provided by the General Assembly. Counties having structures of county government varying from
the general law pattern under private acts adopted prior to 1978 have since taken action to elect
county executives and legidlative bodies and otherwise conform to the required pattern. Private acts
continue to provide authority for actions that are not specifically authorized in the general law and
for officials or bodies not provided by general law, such as county highway commissions in many
counties.

When a county legidative body deems a private act in the best interest of the county, it usually
adopts a resolution requesting a member of the general assembly representing the people of the
county to introduce such abill. Such aresolutionisnot required by law, but is acommonly accepted
practice. After a private act bill passes the General Assembly and becomes law either upon the
signature of the Governor or after being on the Governor’ s desk without veto for the constitutionally
required ten calendar days, Sundays excepted, the private act must still obtain local approval before
the act is effective. TENN. CONST., art. I11, § 18 and art. X, 8 9. The method of local approval is
provided for in the act itself and is either by two-thirds (2/3) mgority of the county legidative body
or by amagjority of the votersin areferendum. Also, for the private act to become effective, local
approval must take place within any time limit set in the act, or if no timelimit is set in the act, then
by December 1 of the year of enactment. Also, loca approval must be certified to the secretary of
state by the presiding officer (chair) of the county legidative body or the chair of the county election
commission, as appropriate. T.C.A. § 8-3-202.






CHAPTER 3

COUNTY OFFICIALS

In General

The Tennessee Constitution expressly provides for certain county offices, while others are created
by the state legidature. All these offices have severa requirements and characteristics in common.
Thefollowing principlesare general oneswhich apply to each office unless a specific statute provides
otherwise.

Quadlifications. General qualifications of officeholdersare located in the Tennessee Code Annotated,
which providesthat al persons over eighteen years old, who are citizens of the United States and of
Tennessee, and who meet certain residency requirements are qualified to hold office unless the
person:

1. has been convicted of offering or giving a bribe, of larceny, or any other offense
declared infamous by law, unless the person has been restored to citizenship as
prescribed by law;

2. has not paid ajudgment for money received in an official capacity, whichisduetothe
United States, Tennessee, or any county;

3. has defaulted to the treasury at the time of election (in which case the election is
void);

4, isasoldier, seaman, marine, or airman in the regular United States army, navy or air
force; or

5. is a member of Congress or holds any office of profit or trust under any foreign

power, other state of the Union, or the United States.
T.C.A. §8-18-101.

Additional statutory qualifications arerequired for certain county offices and will be discussed in the
individual county office section. The offices and duties noted in this chapter may vary in counties
with a metropolitan government charter or a county government charter.

Oath of Office. The Tennessee Constitution, Article X, Section 1, providesthat every person chosen
to any office of trust must take an oath to “support the Constitution of this state and of the United
States, and an oath of office.” The following is the statutory oath of office to be taken by county
officials, unless another oath is specifically prescribed by law for a particular office:

| do solemnly swear that | will perform with fidelity, the duties of the office to which
| have been appointed (or elected, as the case may be), and which | am about to
assume.

T.CA.§8-18-111.
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An example of the constitutional oath combined with the statutory oath of office is asfollows:

| do solemnly swear that | will support the Constitution of this state and of the United
States, and that | will perform with fidelity the duties of the office to which | have
been appointed (or elected, as the case may be), and which | am about to assume.

Oaths of office for county officials may be administered by the county executive, the county clerk,
or ajudge of any court of record in the county. The oath of office for any county officia required to
file an oath may be administered at any time after the certification of the election returns, in the case
of elected officials, or after appointment, in the case of appointed officials. However, even if the
officid filesan oath before the scheduled start of aterm of office, the official may not take office until
theterm officially begins. T.C.A. 8 8-18-109. The oath must be written and subscribed by the person
takingit. Accompanying the oath must be acertificate executed by the officer administering the oath,
specifying the day and the year it was taken. T.C.A. 8§ 8-18-107. The oath and the certificate are
filed in the office of the county clerk, who endorses on them the day and year of filing, and signsthe
endorsement. T.C.A. 88 8-18-109, 8-18-110.

Bonds. An official bond is an instrument which requires the party or parties designated as sureties
to pay aspecified sum of money if the official who executes the bond failsto perform certain acts or
performs wrongful and injurious acts in the office. In other words, an official bond is a written
promise, made by a public officia (1) to perform al the duties of the office, (2) to pay over to
authorized persons al funds received in an officia capacity, (3) to keep all records required by law,
(4) to turn over to his or her successor all records, money, and property, and (5) to refrain from
anything that isillegal, improper, or harmful while acting in an official capacity. If the officia fails
to perform the duties, violates the law, or commits a harmful act, the person who is injured may
collect damages from the sureties on the official bond. The sureties must be surety companies doing
businessin Tennessee, unlessthe county commission by two-thirds(2/3) majority vote authorizestwo
individuasto act asgood suretiesinstead of asurety company. T.C.A.888-19-111, 8-19-101, 8-19-
301. The officia bonds of constables must use a surety company authorized to do business in
Tennessee. T.C.A. §8-10-106.

Thefollowing county officialsmust executeasurety bond: school superintendent/director of schools,
highway officials, county executive, court clerks, sheriff, register, property assessor, constable, notary
public, coroner, surveyor, trustee, and auditor. County commissionersare not required to file surety
bonds. Bond amountsfor each official are included in the following material and are summarized in
the chart at the end of this chapter.

Theform of official bondsis prescribed by the Comptroller of the Treasury, with the approval of the
attorney general. T.C.A.88-19-101. Blank copiesof official bonds, ready for use, areavailablefrom
the Comptroller, Division of Local Finance.

Official bonds of the county executive, sheriff, county trustee, assessor of property, register of deeds,
the chief administrative officer of the county highway department, the director of accounts and
budgets and purchasing agent under the optional 1957 County Fiscal Procedures Acts, the finance
director under the optional 1981 County Financial Management System, and any other official vested
by law the authority to administer state shared funds, must be approved by the county legidative
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body, recorded in the office of the register of deeds and transmitted to the Comptroller of the
Treasury for safekeeping. T.C.A. 88 8-19-102, 8-19-103, 54-4-103. Official bondsof clerksof court
must be approved and certified by the court, entered into the minutes of the court, recorded in the
officeof register of deedsand transmitted to the Comptroller of the Treasury for safekeeping. T.C.A.
§8-2-205. The officia bonds of other county officias, constables, and county employees required
to have bonds shall be approved by the county legidative body, recorded in the office of the register
of deeds and transmitted to the office of the county clerk for safekeeping. T.C.A. 88 8-19-102, 8-9-
103, 8-10-106,

Theregister of deeds of each county must maintain aspecial record book in which each official bond
is recorded, unless the register is authorized to use a system of continuous recordings of all
instruments. T.C.A. 88 8-19-104, 8-13-108(d). Theregister of deeds must endorse on the bond the
day and year on which it was recorded and must sign the endorsement. Similarly, the county clerk,
with respect to bondsfiled for safekeeping in the office of county clerk, must endorse the filing date
and sign the endorsement. Failure of the register or county clerk to endorse and sign the bond is
amisdemeanor. T.C.A. § 8-19-116.

Officia bonds of officers which must be transmitted to the Comptroller of the Treasury must be so
transmitted for filing with within forty days of election or twenty days after the term of office begins.
T.C.A. § 8-19-115.

If any officer who is required by law to give bond fails to file it in the proper office within the time
prescribed, the office isvacated. 1n such casesthe officer in whose office the bond is required to be
filed must certify this failure to the appointing power. Upon the filing of a complaint alleging the
fallure of a county officer or constable to enter into an official bond as required by law, the circuit
court clerk or the clerk and master having jurisdiction issues a summons which is served, together
with acopy of the complaint, upon the county officer or constable in accordance with the Tennessee
Rules of Civil Procedure. T.C.A. 88-19-205. If the official fails or refuses to execute the required
bond after receiving a copy of the complaint and a hearing, the court will enter ajudgment declaring
the office vacant, and the vacancy will be filled according to law. T.C.A. 8§ 8-19-206. In addition,
any officer required by law to give bond who performs any official act before the bond is approved
and filed as required is guilty of a misdemeanor. T.C.A. § 8-19-1109.

County officials must enter into anew bond at the beginning of each term. If theoriginal of any bond
islost or destroyed, the record of the bond will be considered the original and suit may be instituted
on the recorded bond. T.C.A. 8 8-19-105. The county pays the premiums for official bonds and
registration fees of county officialsand employees. T.C.A. 88-19-106. The constable paysall of the
costs of obtaining and recording the official bond for his or her office. T.C.A. § 8-10-106.

Compensation
Amounts. There are specific statutes regarding compensation for each office which will be discussed

later in this chapter. In general, though, statutes prescribe salaries according to county population
classesfor many officials. The General Assembly has reconfigured the county classification scheme,
setting out sixteen population classes for the purpose of determining the compensation of county
officers. T.C.A. 8 8-24-102. This statute provides base salary schedules for three categories of
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county officers. (1) “genera officers’ which include assessors of property, county clerks, clerks of
court, trustees, and registers of deeds; (2) sheriffs and chief administrative officers of highway
departments; and (3) county executives. Salaries specified in this statute for the county executive,
county highway chief administrative officer, assessor of property are minimums which may be
increased by the county legidative body. The remaining constitutional officers (except for the sheriff
who may receive extracompensation for ex officio duties asworkhouse superintendent) must receive
the amount specified by statute; and these specified salaries cannot be raised or lowered except
through subsequent legislation. The salaries of the general officers listed above and the minimum
salaries for the county executive, sheriff, chief administrative officer of the county highway
department, and assessor of property are adjusted annually on July 1 by adollar amount equal to the
average annualized increase in state employee’ s compensation during the prior fiscal year multiplied
by the compensation established for the county officias of the county with the median population of
al counties, except that in no year can the adjustment exceed seven percent (7%). The average
annualized general increase in state employee’s compensation for purposes of calculating the
adjustment in salary for county officials meansthe averageincreasein base salary plusthe percentage
increasefromretirement benefits, longevity benefits, deferred compensation benefitsand other similar
benefits, but not including health insurance benefits. These adjustments are calculated and certified
by May 1 of each year by the Commissioner of Finance and Administration. T.C.A. § 8-24-102.

Full time county officias, not including general sessionsjudges, that complete al levelsof the county
officids certificate training program administered by the University of Tennessee's Center for
Government Training (CGT) and become a“ Certified Public Administrator” may receive from state
appropriated funds an annual incentive payment starting in July, 1998 at $375 and increasing yearly
by the same amount up to a maximum of $1500. To continue receiving these payments, these
certified county officials must take continuing education courses as prescribed by CGT. If an officer
receives incentive pay from other professional development programs then such amounts will be
offset so that no official receives more than $1500 of incentive pay per year. These amountsare also
subject to annual appropriations from the General Assembly. County legidative bodies may also
appropriate additional amounts as incentive payments to county officials and employees who have
become a* Certified Public Administrator”. Educational incentive pay received by any official does
not affect the cal culationsof compensation for officialsprovidedin other statutes. T.C.A. § 5-1-310.

A separate statute, T.C.A. 8§ 2-12-208, provides for the compensation of certified administrators of
elections, whose salaries are based county population classifications and on apercentage of the salary
of the assessor of property. The salary specified by statute for the certified administrator of elections
isaminimum which may beincreased by the county legidative body. Similarly, the compensation set
by statute for county commissionersisa minimum which may beincreased by the county legidative
body. T.C.A. 85-5-107. The General Assembly hasalso specified an exact salary for general sessions
judges (including annual cost of living adjustments according to the statutory formula), which cannot
be increased or decreased during the judge's term of office, not even by the General Assembly, and
over which the county commission has no control.

Fee System or Salary System. Most of the genera officers, as well asthe sheriff, receive feesfrom
the public for services they perform; for this reason these officials are sometimes referred to as the
“fee officials.” There are two methods of accounting for the fees of these officers. The first and
oldest isthe“feesystem.” Under thissystem each official remitsto thetrustee quarterly all of thefees
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and charges collected by the official in excess of expensesfor thefollowing items: the salariesof the
officia’s deputies and assistants, the necessary expenses of the office, and the official's salary as
established by statute. T.C.A. 88-22-104. Theofficial isalso authorized to maintain areservein an
amount equal to three times the salaries of the official, deputies, and assistants. If the fees are
insufficient to pay the regular expenses of the office, including the statutory salary of the official and
the salaries of the deputies and assistants, then the deficit is to be paid out of county general funds.
T.C.A. 88-24-107. Excessfeesare placed in the county general fund asasource of county revenue.

The county commission isauthorized to adopt an alternative system for thefee officials, although the
sheriff is dways under this aternative system. T.C.A. 8 8-24-103. This system can be adopted for
some or al of the officials. T.C.A. 8§ 8-22-104. Under this method, the official pays over to the
trustee all of the fees, commissions, and charges collected by the office on a monthly basis. The
county commission must, in return, authorizethe trusteeto pay the official'ssalary, the salaries of the
deputies and assistants, and the authorized expenses of the office. These salaries and other proper
costs of the office areincluded in the budget and must be paid even if thefeesareinsufficient to cover
them.

Deputies and Assistants. County “fee officials” must have authority other than the county budget
resolution before they can hire employees. This authority may come directly from statute, by court
order, or through acontract called aletter of agreement. T.C.A. 88-20-101. Although under former
law only departments under the salary system were authorized to execute letters of agreement, this
authority now includes all county fee officers. T.C.A. 88-20-101. If the county official agreeswith
the amount appropriated for deputies and assi stants which as set forth in the budget adopted by the
county legidative body, a court order is not necessary. Instead of filing a petition, the official can
enter into a letter of agreement with the county executive, using a form prepared by the state
comptroller, which isthen filed with the court. T.C.A. §8-20-101. If asaary suit is necessary, the
county executiveis named asdefendant, and isrequired to filean answer within five days after service
of the petition. The court will then hold a hearing and issue an order determining the appropriate
number and compensation of deputies and assistants. T.C.A. § 8-20-102.

Constitutional Offices

Constitutional officialsinclude the county executive, members of the county legidative body, sheriff,
trustee, register, county clerk and assessor of property. However, acounty with aconsolidated city-
county government is not required to have a county executive. The legidature determines the
qualifications and duties of each office.  TENN. CONST., art. VII, 8 1. Theduties of these officers
in a county with a consolidated city-county government is specified in the charter.

County Executive. All Tennessee counties that do not have a consolidated city-county form of
government must have an elected executive, who is referred to as county executive or another
appropriate name designated by private act. T.C.A. 8 5-6-101. In counties with a county charter
form of government, the name or title of the executive is specified in the charter. T.C.A. 8§ 5-1-
210(6).
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Requirements. The county executive, who serves afour-year-term, must be aqualified voter of the
county, at least twenty-five years old, and a county resident for one year prior to filing anominating
petition for election. T.C.A. 85-6-104. After election, the executive must take an oath of officeand
execute a bond in the amount of $25,000 (in counties with a population of less than 15,000) or
$50,000 (in countieswith apopulation of 15,000 or more), although thelegidative body may require
agreater amount. T.C.A. 8 5-6-109.

Compensation. The position is full-time, except in counties where the voters have determined by
referendum that the workload does not necessitate a full-time executive. T.C.A. 8§ 5-6-105. A
minimumsalary, determined by population class, isset by the General Assembly (T.C.A. 8§8-24-102),
although the legidative body may increase that amount. T.C.A. 8§ 8-24-114. However, the
compensation for the county executive must be at least 5% greater than the maximum salary payable
to any other constitutional officer. T.C.A. 8 8-24-102(g). As the sheriff is the next most highly
compensated constitutional officer, the county executive's compensation must be at |east 5% greater
than the sheriff’s salary.

Vacancies. Vacancies in the office of county executive are filled by the legidative body, and the
appointee serves until a successor is elected at the next general election. T.C.A. § 5-1-104.
Furthermore, avacancy in the office of county executive is temporarily filled by the chairperson of
the county legidative body (or the chairperson pro tempore in circumstances where the county
executive had been the chairperson) as interim county executive during the time between the
beginning of the vacancy and the appointment of a successor. T.C.A. 8§ 5-5-103(i). If a county
executive isincapacitated or absent from the job for more than twenty-one days, the legidlative body
must appoint the chairperson of the legidative body to serve as acting county executive until the
disability or absenceisremoved. T.C.A. 8§ 5-5-103(g).

Powers and Duties. The county executive is the chief executive officer of the county, and has the
powers and duties previously exercised by the county judge, except judicial functions. T.C.A. 8 5-6-
106. The county executive serves as a nonvoting, ex-officio member of the legidative body. The
county executive or the county executive's representative also serves as a nonvoting, ex officio
member of each committee of the legidative body, except as provided by law or by the legidative
body. T.C.A. 8 5-6-106.

The county executive may be elected chairperson of the legidative body. A county executive who
serves as chair of the legidative body may cast a vote in the event of atie. T.C.A. § 5-5-109.
However, if the county executive becomes chair, the executive's veto power is forfeited. T.C.A.
§ 5-5-103. Otherwise, the county executive has veto power over legidative resolutions (not
administrative or appellate resol utions) adopted by thelegidativebody. When aresolutionisadopted
by the legidative body, it should be submitted to the county executive. Each resolution must be
signed, vetoed, or allowed to become effective without the county executive's signature. If a
resolution is signed by the county executive, it becomes effective immediately or at a later date
specified in the resolution. If the county executive vetoes the resolution, he or she must return the
resolution to the legidative body for action on the veto, and the resolution becomes effective only
upon subsequent passage by amgjority of all legidativebody members. Such passage must take place
within twenty days of receiving the county executive's veto or at the legidlative body's next regular
meeting, whichever islater. If the county executive does not sign or veto aresolution or report the
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executive's action to the legidative body within ten days after the resolution is submitted to him or
her, the resol ution becomes effective without the executive's signature after ten daysor at alater date
if the resolution so provides. T.C.A. § 5-6-107.

The county executiveisthe chief financial officer and hasthe care and custody of all county property,
unless it is placed with another officer. T.C.A. 8 5-6-108. If there is no county attorney, the
executive may employ or retain counsel. T.C.A. 8 5-6-112. The executive also appoints county
board and commission members and county department heads, unless otherwise provided by law
(which is usually the case). These appointees are subject to confirmation by the legidative body.
T.C.A. 85-6-106(c). The executive may employ clerical assistants needed in the performance of his
or her duties and set their compensation within the amount appropriated for that purpose by the
county legidative body. T.C.A. 88 5-6-116.

The county executive has other duties and interacts with other county officialsin amost every area
of local administration. Theexecutive'sroleintax collection, county penal administration, investment
of county funds, county health, and care for the poor, among other topics, will be discussed in other
sections.

County Commissioners. The county legidative body (otherwise entitled the board of county
commissioners or county commission) is composed of not less than nine nor more than twenty-five
members e ected from county districts determined by the legidative body. T.C.A. 88 5-5-102, 5-5-
108. These districts must be apportioned on the basis of population at least every ten years so that
each member represents substantially the same number of people. T.C.A. 85-1-111. No morethan
three members can be elected from the same district. T.C.A. § 5-5-102. A county with a
consolidated city-county government is exempt from these requirements. TENN. CONST., art. VII, §
1

Requirements. County commissionersare elected intheregular August election for afour-year term
which begins September 1. County commissioners must reside within and be aqualified voter of the
district represented. T.C.A. 8 5-5-102. County employees otherwise qualified to serve may hold
office as alegidative body member. T.C.A. 8 5-5-102. However, no person elected or appointed
as county executive, sheriff, trustee, register, county clerk, assessor of property, or any other
countywide office filled by popular vote or by the legidlative body may be nominated for or elected
to the legidative body. T.C.A. 8 5-5-102. If alegidative body member accepts the nomination as
acandidate for the office of county executive, sheriff, trustee, register, county clerk, superintendent
of roads, superintendent of schools, circuit court clerk, assessor of property, general sessionsjudge,
or General Assembly member when the office is being filled by the legidative body, that member
becomes disqualified to continuein office and avacancy in the county commission will automatically
exist. T.C.A. §5-5-102.

Meetings. The legidative body establishes the time, date, and place of its regular meetings, which
must be held at least four times each year. T.C.A. 8 5-5-104. The county executive or a mgjority
of the legidative body members may call a special meeting upon five days notice to the members
through publication in anewspaper of genera circulation in the county or by personal notice. T.C.A.
88 5-5-104, 5-5-105. Additionally, public notice of the meeting is required by the Open Meetings
(Sunshine) Law, T.C.A. 8 8-44-101 et seq. If aspecia meeting is held for the purpose of filling a
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vacancy, ten days notice must be provided to county commission members, and one week public
notice must be published in anewspaper of general circulationinthecounty. T.C.A. 885-5-113,5-5-
114. Every member has a duty to attend each session of the body. T.C.A. 8 5-5-106. A magjority
of the membership congtitutes a quorum for transacting al business before the county legidative
body. A maority of the full membership, not merely a majority of the quorum, is required to pass
amost all measures. T.C.A. 88 5-5-108; 5-5-109. (See Appendix for afull discussion and table of
votes required for amajority.)

Compensation. The compensation of legidative body members is fixed by resolution of the body,
although the General Assembly establishes the minimum compensation. T.C.A. § 5-5-107.
Currently, the legidative body may not set the compensation of its members less than the following
daily amounts:

Third class $35 Sixth class $20
Fourth class $30 Seventh class $20
Fifth class $25 Eighth class $20

These county classes are set by population and are delineated in T.C.A. 8§ 8-24-101.

The amount provided above, or a greater amount provided by resolution duly adopted by the
legidative body, must be paid to the members for each day's attendance at meetings of the county
commission; however, aor greater amount may be provided by resolution adopted by the legidative
body as a stated salary per month. The compensation fixed by the legidative body for attending
authorized committee meetingsisone half the daily compensation paid for attending regular sessions.
T.C.A. 85-5-107. Specia provisions exist for the state's largest counties: members of legidative
bodies in counties with a population of 100,000 to 600,000 must receive at least $25,000 per year.
T.C.A. 8§ 8-24-115. In Hamilton County, the legidative body was statutorily required to set the
compensation of itsmembers by atwo-thirdsvote, to become effective upon July 1, 1999. Eachyear
on July 1 the compensation is adjusted to reflect the same percentage increase received by the county
executive for that year. T.C.A. 8§ 5-5-107.

Vacancies. Vacanciesin the legidative body are filled by the remaining legidative body members;
the person appointed serves until a successor is elected at the next general election. T.CA. 8
5-1-104. Asdiscussed in the following chapter, specia notice provisionsapply. T.C.A. 88 5-5-113,
5-5-114.

Duties. The county legidative body isthe basic legidative unit of the county, and isvested by statute
with various powers to carry out this role. Although these powers allow some discretion in the
operation of the county, the general ruleisthat any action of the commission must be authorized by
statute or constitution. Counties do not have general ordinance powers, as do cities, but must have
explicit legidative authorization before they may act. The county commission is the agent of the
county in entering into contracts, approving settlements of lawsuits and many other actions, although
limitations on these powers are numerous. When statutes vest counties with particular authority, it
isthe county commission that acts to use the authority. One of the most important functions of the
county legidlative body is the formulation of the budget and the appropriation of funds for other
county departments. Therole of the legidative body in taxation, budgets and appropriations, roads
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and highways, education, county buildings and property, county finances and other areas will be
discussed in other sections of the handbook.

Assessor of Property. For purposes of ad valorem taxation of property, the assessor of property
places avalue on commercial, industrial, resdential, and farm land. T.C.A. 88 67-5-102, 67-5-103.
The assessor must assess and place avalue on al county property for taxation purposes by May 20
of each year; the date of valuation is January 1. T.C.A. 8 67-5-504. The assessor of property is
elected to afour year term. T.C.A. 8§ 67-1-502.

Compensation. The assessor of property islisted as one of the “genera officers’ who must receive
at least theamount listed by statute. T.C.A. §8-24-102. However, unlike the salaries of most of the
other genera officers, thisamount isa minimum for the assessor; the legidative body may provide
agreater amount. T.C.A. 8 67-1-508. The state board of equalization prescribes educational and
training courses to be taken by assessors and their deputies and provides certification to those who
complete these courses. T.C.A. 8 67-1-509. Assessors may be additionally compensated by the
board if necessary coursework and training has been completed and the assessor has been designated
as a“Certified Assessment Evaluator” by the International Association of Assessing Officers. The
additional compensation ranges from $750 to $1,500 annually. T.C.A. § 67-1-508.

Duties. The assessor’s duties include two basic functions. appraisal and assessment. After the
assessor has determined the appraised value of property in the county, the assessed value is
calculated. This is done by applying the classification percentage, as stated in the Tennessee
Constitution, to the appraised value of the property. TENN. CONST., art. 11, §28; T.C.A. §67-5-901.
This assessed amount is taxed according to the rate established by the county legidlative body. In
order to keep appraisals current, reappraisals are done on a four, five or six year cycle. In those
counties using asix year cycle, updating is done in the third year of the cycle. The countieswith a
four or five year cycle do no updating or indexing to reflect current value as do those using asix year
cycle. However, in order to utilize the aternative five year cycle, the assessor and the county
legidative body must agree to its use. Assessors are also required to maintain the property maps of
the county. T.C.A. 8 67-5-1601.

Oath of Office. Each assessor and deputy assessor must take and subscribe to a special oath of
office. The oath, whichisdifferent from that of other county officials, is to be attached to and filed
with the bond in the amount of $10,000 in the county clerk's office. The oath reads as follows:

“l, , assessor of property (or deputy assessor) of the
county of , State of Tennessee, do solemnly swear (or affirm) that | will
appraise, classify, and assess all taxable property of the county of
according to the Constitution of Tennessee and the laws of the state; that | will truly
report al personswho fail or refuseto list their taxable property or who have to my
knowledgereturned afraudulent list; and that | will faithfully, impartially and honestly
discharge my duties as assessor of property according to the law, to the best of my
knowledge and ability, without fear, favor or affection, so help me God.

Signed

Assessor of Property
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Subscribed to and sworn before me this day of ,19 7

T.C.A. 88 67-1-505, 67-1-507.

Vacancies. Aswith most other county offices, vacanciesin the office of the assessor arefilled by the
county legidative body. The appointeewill hold office until a successor iselected at the first regular
August election after thevacancy. The new assessor holds office until the close of the term for which
the predecessor was elected. T.C.A. 8§ 67-1-504. If the office becomes vacant due to death,
resignation, or removal, the assessor's duties must be temporarily discharged by the chief deputy, or
by the deputy designated in writing as the temporary successor by the assessor, until a successor is
elected or appointed and qualified according to law. 8 67-1-504.

Appointment of Deputies. Unlike many other officials who obtain authority for deputies and
assistants through court order or letter of agreement, the assessor is authorized by statute to appoint
one deputy for each 4,500 parcels of property over and above the first 4,500 parcels in the county.
Each deputy has the same power, duties, and liabilities as the assessor concerning the appraisal,
classification, and assessment of property. If an assessor does not have enough parcels of property
to qualify for adeputy, a secretary may be employed to assist in the operation of the office, with the
approval of the legidative body. T.C.A. § 67-1-506.

County Clerk. The county clerk, formerly the county court clerk, is elected to a four year term.
T.C.A.818-6-101. Theclerk must post either a$50,000 bond (in countieswith apopulation greater
than 15,000) or a$25,000 bond (in countieswith apopulation lessthan 15,000). T.C.A. §18-2-201.

Salaries and Deputies. As discussed above, county clerks receive an annual salary in the amount
listedin T.C.A. 8 8-24-102. The county clerk may operate under the fee system (discussed earlier
inthischapter), maintaining afee account to pay salariesand other expensesand remitting excessfees
quarterly to the county genera fund; aternatively, the county legidative body may require the
monthly turnover of all feesand authorize all salaries and office expensesto be paid from the general
fund. T.C.A. 88-22-104. Feesfor the various duties performed by the county clerk are found in
T.C.A. 888-21-701 and 8-21-401. The county clerk may receive authority to employ deputies and
assistants through a letter of agreement or court order as explained earlier in this chapter. The
deputy’ soath of officeisthe same asthat of the county clerk; it must be certified, filed, and endorsed
in the same manner. T.C.A. §38-18-112.

Vacancies. Vacancies in the county clerk's office are filled by the county legidative body in the
manner discussed in the following chapter. T.C.A. 88 5-1-104, 18-6-101. If the office becomes
vacant due to death, resignation, or removal, the county clerk's duties are temporarily discharged by
the chief deputy, or by the deputy designated as the temporary successor by the county clerk in
writing, until asuccessor county clerk iselected or appointed and qualified according tolaw. T.C.A.
§18-6-115.

Duties. The county clerk performs avariety of different functions. (1) keeping the official records
of the legidative body; (2) keeping a record of al appropriations and alowances made by the
legidative body and al claims chargeable against the county; (3) collecting certain local and state
taxes (local wheel taxes, local hotel/motel taxes, wholesale beer tax, business taxes, and vehicle
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registration fees, for example), T.C.A. 8§ 18-6-105; and (4) probating or acknowledging deeds and
other instruments that are entitled to registration by law. T.C.A.
8 18-6-108. Some county clerks continue to act as probate clerk and/or juvenile court clerk. These
duties are governed by private acts as well as general law. County clerks may administer oaths and
take affidavits. T.C.A. 8 18-6-114. Thecounty clerk alsoissuesmarriagelicenses. Theclerk records
the names and date of the license and then, after the ceremony is performed, records the date of the
marriage. The returned license isfiled in this office as a permanent record. T.C.A. § 18-6-109.

Conflict of Interest. Whenever the county clerk isdisqualified because of interest or relationshipfrom
the performance an official act required by law, the county executive or appropriate judge must
performtheact. T.C.A. § 18-6-112.

Reqister of Deeds. Theregister entersinto afour year term of office after taking the prescribed oath
and posting the required bond in the amount of $15,000 (in counties of less than 15,000), $25,000
(in counties with 15,000 or more), or in a greater amount required by the county legidative body.
T.C.A. 88 8-13-101, 8-13-102.

Salariesand Deputies. Asdiscussed above, registersreceive an annual salary in the amount listed in
T.C.A. 88-24-102. Theregister may operate under the fee system (discussed earlier in thischapter),
maintaining a fee account to pay saaries and other expenses and remitting excess fees quarterly to
the county genera fund; aternatively, the county legidative body may require the monthly turnover
of al fees and authorize al salaries and office expenses to be paid from the general fund. T.C.A. §
8-22-104. Fees for the various duties performed by the register are found primarily in T.C.A. §
8-21-1001, although other fees are found with the statutes relating to the subject matter as, for
example, U.C.C. instrumentsin Title 47, Chapter 9. The register may receive authority to employ
deputies and assistants through a letter of agreement or court order as explained earlier in this
chapter.

Vacancies. Vacanciesin the register's office are filled by the county legidative body in the manner
discussed in the following chapter. T.C.A. 8 5-1-104. If the office becomes vacant due to desath,
resignation, or removal, theregister's duties may be temporarily discharged by the deputy designated
asthetemporary successor by theregister inwriting, until the vacancy isfilled by thelegidative body.
T.C.A. §18-6-115.

Requirements and Duties. The primary function of the register isto make and preserve arecord of
instruments required or alowed by law to be filed or recorded, including but not limited to deeds,
powers of attorney, mortgages, liens, contracts, plats, |eases, judgments, wills, court orders, military
discharges, papers under the Uniform Commercia Code, and other types of instruments. T.C.A. §
66-24-101. Therecords provide public notice of property ownership, liens, and contracts, and other
transactionsthat affect the public interest. Theregister's officeisin the county seat, and the records
and papers must remain in the office at all times. T.C.A. 88 8-13-106, 8-13-107.

The register has specific directions on how to index, record, and maintain the records. T.C.A. 8
8-13-108. The register must perform the following functions. (1) require specific information on
instruments registered in the office; (2) perform the assigned tasks in a diligent manner, since the
notice of arecorded instrument may affect who holds legal title to property and who has priority in
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liensagainst property; (3) carefully place the time of receipt of instrumentsinto the notebook, record
the instruments in the correct book, and index the instrument properly, T.C.A. 8 8-13-108; (4) keep
accurate records of thefees, commissions, and taxes collected aswell as of office expenses; (5) make
reports on the fees, commissions, and expenses to the county; and (6) make reports on the taxes
collected to the revenue department. T.C.A. 8§ 67-4-409. Theregister's fees vary according to the
typeandlength of theinstrument. T.C.A. 88-21-1001. Feeofficials, including registers, must collect
all feesto which they are entitled. T.C.A. § 8-22-102.

Theregister isresponsiblefor collecting “transfer” and “mortgage” taxes. T.C.A. 8§ 67-4-409. With
some statutory exceptions, the register must collect atax on thetransfer of all interestsin real estate,
and the “mortgage” tax on recording instruments which evidence an indebtedness. T.C.A. § 67-4-
400.

Sheriff. The sheriff and deputies are the conservators of the peace in the county and may enforcethe
civil and criminal laws. They also serve legal process, take custody of thejail or workhouse and the
prisoners, and may deputize any citizen of the county to assist in carrying out the duties of the office.
T.C.A. 88 8-8-201, 8-8-212, 8-8-213.

Requirements. The sheriff iselected to afour-year term and must have the following qualifications:

@ United States citizen.

2 twenty-five years of age prior to the qualifying date.

(©)) aqualified voter of the county.

4 a high school graduate or equivalent.

(5) no convictions, guilty plea or nolo contendere to any felony charge or any violation
of any federa or state laws or city ordinances relating to force, violence, theft,
dishonesty, gambling, liquor or controlled substances, or a misdemeanor crime of
domestic violence so long as the violation involves an offense that consists of moral
turpitude.

(6) be fingerprinted under the direction of the Tennessee Bureau of Investigation (TBI)
and have the TBI make a search of local, state and federal fingerprint files for any
crimina record.

@) not have been released from the armed forces of the United Stateswith adishonorable
or bad conduct discharge, or asaconsequence of conviction at court martial for either
state or federal offenses.

(8 acertificateby aqualified professional inthepsychiatric or psychological fields stating
that the candidate is free of all apparent mental disorders as described in the
Diagnostic and Statistical Manual of Mental Disorders, Third Edition, of the
American Psychiatric Association, or its successor.

9 hold a current and valid peace officer certification asissued by the Tennessee POST
commission within twelve months of qualification for the election of the sheriff,
however this quaification iswaived for first time el ected sheriffs who must enroll in
arecruit training program within six months after taking office and be POST certified
in order to qualify for re-election.

(10) not amember of the General Assembly.
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T.C.A. 88 8-8-101, 8-8-102.

Oath of Officeand Bond. Inadditionto filing the required bond and the usual oath of office, asheriff
must “take an oath that [he or she] has not promised or given, nor will give, any fee, gift, gratuity,
or reward for the office or for aid in procuring such office, that [he or she] will not take any fee, gift,
or bribe, or gratuity for returning any person asajuror or for making any false return of any process,
and that [he or she] will faithfully execute the office of sheriff to the best of [his or her] knowledge
and ability agreeably to law.” T.C.A. 8 8-8-104. Sheriff's deputies must take the same oaths as the
sheriff, which are certified, filed, and endorsed in the same manner as the sheriff's. T.C.A. §
8-18-112.

Salaries and Deputies. The sheriff receives a statutory compensation amount according to county
population class as explained earlier. T.C.A. 8§ 8-24-102. The compensation table in the statute
provides for the sheriff to receive 5% more than the general officers. The sheriff may receive
additional compensation for serving as superintendent of the workhouse. T.C.A. § 8-24-104.
However, if the sheriff is not certified by the POST commission at the time of election, then the
sheriff’ssalary is reduced during each year the sheriff is not so certified, by 15% the first year, 20%
the second year, 25% thethird year, and 30% the fourth year, subject to the salary being raised to the
standard amount the next month after being certified by the POST commission.

Although the sheriff and deputies collect fees for services performed, this office is always on the
sdary system rather than the fee system, turning over fees and other revenues monthly to the trustee
and receiving appropriations for salaries and expenses. As with many other county officers, the
sheriff may employ deputies and other staff under aletter of agreement or a court order. These costs
are paid out of the county general fund rather than out of fees to help insure the fair and impartia
administration of law enforcement duties. T.C.A. 8 8-24-103. The county legidlative body may not
adopt a budget which reduces the salaries and number of employees of the sheriff's department
without the sheriff's consent. T.C.A. 8 8-20-120. If the legidative body fails to appropriate any
sdary expenditure necessary to dischargethe sheriff'sduties, the sheriff may seek awrit of mandamus
to compel such appropriation. T.C.A. §8-20-120. Any deputy employed after July 1, 1981, and any
specia or part-time deputy employed after January 1, 1989, must meet certain minimum standards
similar to those required for sheriffs. T.C.A. 8§ 38-8-106.

Vacancies. If the sheriff's office becomes vacant due to death, resignation, incapacity, or other
causes, the duties are temporarily discharged by the chief deputy, administrative assistant, or other
highest ranking member of the sheriff's office, until the sheriff is able to reassume office or until the
legislative body appoints a successor. T.C.A. 88 8-8-106, 8-8-107.

County Trustee. Aswith most other county officials, thetrusteeis elected to serve afour year term.
T.C.A. §8-11-101.

Surety Bonds. The amount of the trustee’ s bond is determined by the amount of revenues handled
by the trustee during the last fiscal year audited by the state comptroller, or from the last approved
audit prepared by a public accountant. T.C.A. 88-11-103. If the official bond of the county trustee
is executed by a surety company authorized to transact business in the state of Tennessee, the
minimum amount of the bond is based on revenues as follows:
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(1)  Lessthan $50,000 -- a base bond of $5,000.

() From $50,000 to $500,000 -- an amount equal to 10% of the funds collected
by the office.

(©)) 5% of the excess of $500,000 to $1,000,000 shall be added.

(4) 3% of the excess of $1,000,000 to $3,000,000 shall be added.

(5) 2% of the excess of $3,000,000 shall be added.

Amountsinitemstwo through fivearecumulative. If the official bond of acounty trusteeisexecuted
by persona sureties, the minimum amount of the bond shall be based on revenues as follows:

(1)  Lessthan $50,000 -- a base bond of $5,000.

2 From $50,000 to $500,000 -- an amount equal to 20% of the funds collected
by the office.

(©)) 10% of the excess of $500,000 to $1,000,000 shall be added.

4 6% of the excess of $1,000,000 to $3,000,000 shall be added.

(5) 4% of the excess of $3,000,000 shall be added.

Amounts indicated in items two through five are cumulative. The amounts stated above are only
minimums, the county legidative body may require the trustee to execute abond in a higher amount.
T.C.A. 888-11-103, 8-11-102.

Trustee's Oath. In addition to the usual oath, the trustee must take an additional oath which is set
out in T.C.A. 8 67-5-1901, stating:

| do solemnly swear that | will faithfully collect and account for all taxes for my
county, or cause the same to be done, according to law, and that | will use al lawful
means in my power to find out and assess such property as may not have been
assessed for taxation in my county, and return alist of the same on settlement.

Trustee's deputies must take the same oath of office asthe trustee, and the oath is certified, filed, and
endorsed in the same manner. T.C.A. § 8-18-112.

Salariesand Deputies. Thetrusteeis among the general officers whose compensation is statutorily
set according to county population class. T.C.A. 8 8-24-102. Aswith most other fee officias, the
trustee operates either under the fee or the salary system, as determined by the county legidative
body. T.C.A. 8 8-24-104. The trustee may hire employees through a court order or letter of
agreement. T.C.A. 88-20-101. (Seepreviousdiscussion regarding compensation, deputies, and the
sdary and fee systems.)

Vacancies. If there is a vacancy in the office of trustee, the chief deputy, or another deputy
designated in writing by the trustee, temporarily carries out the trustee' s duties until a replacement
is chosen by the county legidative body. T.C.A. 88 8-11-111, 5-1-104.

Duties. The trustee serves three primary functions: (1) collecting all county property taxes; (2)

keeping afair regular account of all money received; and (3) investing temporarily idle county funds.
T.C.A. 88-11-104. In addition, the trustee disburses sales tax revenues and may collect municipal
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property taxes and other state and local taxes. The trustee must keep a detailed account of these
transactions.

Clerks of Chancery, Circuit, Criminal and General Sessions Courts. In most counties, the circuit
court has both civil and criminal jurisdiction and uses only one clerk. Often, the circuit clerk isalso
the genera sessions court clerk. T.C.A. 8§ 16-15-301. In any county in which a separate general
sessions clerk is created by private act, the clerk serves in accordance with the private act. T.C.A.
§ 16-15-301.

Requirements and Duties. Clerks must attend court and perform clerical functions. T.C.A.
8§ 18-1-101. The clerk and master is the clerk of the chancery court and is appointed by the
chancellor for asix year term. T.C.A. § 18-5-101. Other clerks, including those of special courts,
are elected to afour year term. T.C.A. 8§ 18-4-101. The clerk must reside in the county where the
court is held and maintain an office in the county seat. T.C.A. § 18-1-102. A clerk must fulfill the
genera state law requirements to hold office. T.C.A. § 8-18-101.

Clerksserveanimportant rolein the operation of the Tennessee court system, arolewhichisoutlined
generdly in Title 18 of the Tennessee Code Annotated. Some of the clerks duties include the
following: (1) attending each court session with all the papers for the cases on the docket; (2)
administering oaths to parties and witnesses who testify; (3) keeping minutes of the court in awell-
bound book or on alegible computer printout, if the clerk complies with statutory requirements for
computer records; (4) maintaining the rule docket and an execution docket in which all court
judgments or decrees are entered in order of rendition and all receipts and disbursements in a case
are entered; (5) maintaining indexes for al books and dockets that are kept by the office; and (6)
investing funds pursuant to T.C.A. § 18-5-106. T.C.A. 88 18-5-102, 18-1-105.

General sessionsclerkshave similar duties: (1) retaining, preserving, and filing in order all papersin
civil cases; (2) transmitting papers when an appeal has been taken to circuit court; and (4) keeping
in awell-bound book a docket of all judgments and executions. T.C.A. § 16-15-303.

Oaths and Bonds. As with other officials, clerks and their deputies must take an oath of office.
T.C.A.8818-1-103, 18-1-104. Every clerk must enter into abond of $25,000 (in countieswith less
than 15,000 population) and $50,000 (in counties with a popul ation of 15,000 or more), or the court
may require agreater bond. T.C.A. 8 18-2-101.

Salaries and Deputies. As “genera officers,” court clerks receive an annual salary in the amount
listedin T.C.A. 88-24-102. Likeother feeofficias, clerkscollect feesfor servicesthey perform; they
must keep complete records of these and fileamonthly itemized statement with the county executive.
T.C.A. 8§ 8-22-104. A clerk’s office may be operated on the fee system or the salary system,
according to the decision of the county legidative body. T.C.A. 8§ 8-24-104. A clerk may receive
authorization for employees either through aletter of agreement or court order. T.C.A. § 8-20-101.
If aclerk filesapetition in the court in which the clerk serves, the caseisto be transferred to another
court upon the request of any party. T.C.A. 8 8-20-106. See the beginning of this chapter for a
discussion of compensation, the fee and salary systems, and appointment of deputies.
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Vacancies. Vacancies in offices of the elected clerks are filled by the county legidative body as
described in the following chapter. T.C.A. 85-1-104. If thereisavacancy in the office of clerk and
master, anew clerk is appointed by the chancellor for another six year term, beginning with the date
of the appointment. T.C.A. 8§ 18-5-501. In case of death of any clerk, the deputy holds office until
the vacancy isfilled. T.C.A. 8§ 18-1-401.

Statutory Offices

Chief Administrative Officer (“CAQ") for Highways and Roads. Under the Tennessee County
Uniform Highway Law (“CUHL"), the CAO has oversight of the county highway department and
may be caled by such titles as the county road superintendent, county road supervisor, director of
publicworks, county engineer, or asimilar name. The CAO hasgeneral control over the construction
and maintenance of the county roads. T.C.A. 88 54-7-103, 54-7-109. However, afew counties still
have elected road commissions which exercise some control over these functions. T.C.A. § 54-7-
109. The CUHL isapplicablein all counties except Shelby, Davidson, Knox, and Hamilton. T.C.A.
8§ 54-7-102. Some counties have also attempted to “opt out” of portions of the CUHL by narrow
population classes applicabletoindividual counties, eventhough the Attorney General has stated that
such exclusions are congtitutionally suspect. Counties not under the uniform law are governed by
private acts or charters which generally provide the qualifications, duties, and compensation of the
chief administrative officer.

Qualifications. The CAO may be elected or appointed to afour-year term pursuant to ageneral law
or private act, although some counties are excluded from the term of office provision by narrow
population class. T.C.A. 88 54-7-103, 54-7-105. In addition to the general qualificationsto hold
office, the CAO must meet the following requirements:

1. High school education or genera equivaency diploma (GED) recognized by the
Tennessee State Board of Education; and
2. At least one of the following:
€) Graduation from an accredited school of engineering,
with at least two years experience in highway
construction or maintenance, or a license to practice
engineering in Tennessee; or
(b) Four years experience in a supervisory capacity in
highway construction or maintenance; or
(c) A combination of education and experience equiva ent
to either of the above, as evidenced by affidavits filed
with the appointing authority, or with the state
coordinator of elections when the chief administrator
is an elected official.

T.CAA. §54-7-104.

Candidates for election must file affidavits and other evidence supporting the candidate's
qualifications with the Tennessee highway officials certification board at |east fourteen days prior to
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the qualifying deadline. A certificate of qualification form the highway officials certification board
must be filed with the candidate’s qualifying petition prior to the qualifying deadline before the
candidate'snameisplaced ontheballot. Also, candidatesfor appointment to the office of CAO must
file evidence satisfactory to the board that they meet the qualifications to hold the office prior to the
appointment. T.C.A. 8§ 54-7-104. Some counties are excluded from the qualification requirements
by narrow population classification. These narrow population classifications are constitutionally
suspect. Davidson County (metropolitan government and over 100,000 popul ation) isal so excluded.
In addition, these requirementsdo not apply to anincumbent highway administrator in officeon April
5, 1974, or to any candidate for the office qualifying for and elected to the office in 1974, if that
person remains in office. T.C.A. 8 54-7-104. If the CAO is appointed, a private act governs the
method of appointment. T.C.A. 8 54-7-103. Except in those counties excluded from the CUHL,
counties cannot add additional qualifications for the CAO by private act or resolution of the county

legidative body.

Salaries and Employees. The chief administrative officer must receive at least the minimum salary
stated under T.C.A. 8-24-102. If two or more CAO'sare elected or appointed with equal duties, the
compensation isdivided equally betweenthem. T.C.A. 854-7-106. Thelegidative body may at any
timeincrease or decrease the salary of the CAO aslong asit ismaintained at or above the minimum
sdary level. T.C.A. §54-7-106.

The CUHL clearly places authority over county highway department personnel with the chief
administrative officer who may employ personnel and determinethe number of employees (withinthe
limits of the available budget), and establish personnel policies, work hours, job classifications, and
wages. T.C.A. 8 54-7-109. The compensation should be consistent with compensation paid for
similar services in the county and surrounding area. T.C.A. § 54-7-109.

Oath of Office and Bond. Before taking office the CAO must take and subscribe to the oath of
office; the CAO must also enter into abond of $100,000 or agreater amount if the county legidative
body so requires. T.C.A. 8 54-7-108. This bond, payable to the state, is to indemnify the county
against the loss of any funds occurring as aresult of unlawful or dishonest acts. T.C.A. 8 54-4-103.

Duties. Except in those counties with popularly elected road commissions which exercise general
control by privateact, the CAO isthe head of the county highway department and hasgeneral control
over thelocation, rel ocation, construction, reconstruction, repair, and maintenance of the county road
system including bridges and ferries, except roads and bridges under the supervision of the state
department of transportation. T.C.A. § 54-7-109.

The CAO must dso perform thefollowing functions: (1) prepare an annua work programwhichlists
projects to be financed under the state-aid highway system program, submitting this report to the
county legidative body and the state department of transportation, T.C.A.

§54-7-111; (2) makeacompleteinventory of al machinery, equipment, tools, supplies, and materials
and file copies of the inventory with the county legislative body and the county executive, T.C.A. §
54-7-112; (3) file the first inventory within sixty days after taking office, and a revised current
inventory annually by September 1 of each year, T.C.A. §54-7-112; and (4) annually submit alisting
of county roads to the county legidative body including changes from the road list submitted the
previous year and make recommendations to the county legisative body regarding county road
classfication. T.C.A. 8§ 54-10-103.
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Removal from Office. A CAO may be removed from office under circumstances applicable to other
elected county officials; the following chapter discusses these provisions. Particular sectionsin the
CUHL aso providefor theremoval of highway officiasif astate audit indicatesan apparent violation
of any statute or regulation governing the operation of the county highway department, including but
not limited to accounting, budgeting, and purchasing procedures; after an investigation, the district
attorney genera is directed to bring an ouster action if it iswarranted. Any CAO removed from
office under this section may not seek the office again in any county. T.C.A. § 54-7-205.

Vacancies. In case of avacancy in an elected office, a qualified successor is to be chosen by the
county legidlative body as discussed in the following chapter. T.C.A. 88 5-1-104, 54-7-107. If the
CAOQ isappointed, the vacancy isfilled as provided by private act. Currently, thereisno general law
which provides for atemporary successor in case of avacancy.

For additional information regarding the county highway department, see Chapter 11.

Director of Schools. For information on the director of schools (formerly superintendent of
education) and the county department of education, see Chapter 12.

County Medical Examiner. The principal function of the medical examiner isto investigate deaths
occurring under certain circumstances described by statute and to provide information to law
enforcement officials. T.C.A. 8 38-7-106 through 38-7-116. The county commission may assignthe
county coroner’s duties to the medical examiner and eliminate the office of coroner. T.CA. §
8-9-101.

The county medical examiner is appointed by the legidative body from a list of two doctors of
medicine or osteopathy nominated by a convention of physicians residing in the county. 1n counties
with a metropolitan form of government, the medical examiner is appointed by the chief executive
officer subject to confirmation by the metropolitan council. T.C.A.
§ 38-7-104. The county legidative body may appoint a medical examiner from another county if it
is impossible to obtain acceptance from a physician in the county. If the legidative body fails to
certify amedical examiner, the state's chief medical examiner may appoint amedical examiner for the
county until the legidative body takes such action. T.C.A. § 38-7-104.

County Coroner. The county legidative body has discretionary authority to create the county
coroner'soffice. If the officeis created, the legidative body appoints acoroner for atwo-year-term.
T.C.A. 88-9-101. The coroner must take an oath of office and enter into a $2,500 surety bond.
T.C.A. 88 8-9-103, 8-9-104.

The coroner may hold an inquest upon receiving an affidavit signed by two or more reliable persons
stating that a death has occurred and that there is good reason to believe that the death was due to
unlawful violence. T.C.A. 8§ 38-5-101 et seq. Courts of general sessions also have the power to hold
an inquest upon receiving the proper affidavit. T.C.A. 8 38-5-103. The coroner may also serve
certain process when the sheriff is an interested party, and must make reports of any traffic-related
deaths as required by the department of safety. T.C.A. 88 8-9-106, 55-10-112.

As noted above, the county legidlative body may abolish the office of coroner and assign the duties
of the coroner to the county medical examiner. T.C.A. 8 8-9-101.
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Congtables. Constables are optiona officers. A county legidative body may, by adopting a
resolution by two-thirds majority vote at two consecutive meetings, abolish the office of constable
for that county or set the term of office for the constable at either two or four years. Any change
would not be effective until the end of the current term being served by the constable. T.C.A. §
8-10-101. Also, acounty legidative body may, by adopting aresolution by two-thirds majority vote
at two consecutive meetings, remove any law enforcement powers exercised by the constables of the
county. Unlike the abolition of the office by the county legisative body, the removal of law
enforcement powers may take effect with the adoption of theresolution. Inaddition to these optional
procedures, severa counties, by population class exceptions, are exempt from portions of the
constable law or have abolished the office of constable entirely, so the specific statute should be
consulted for provisions applicable to each individua county. T.C.A. § 8-10-101.

Constables are elected from districts established by the legidative body subject to the following
limitations. (1) the number of constables elected cannot exceed %2 the number of county
commissioners; (2) constables must represent substantially equal populations; and (3) constable
districts must be reasonably compact and contiguous and must not overlap. T.C.A. § 8-10-101.
Constables must have the following qualifications: (1) twenty-one yearsold, (2) aqualified voter of
thedistrict, (3) ability to read and write, (4) no felony convictions, and (5) no armed forces discharge
other than honorable. A candidate must file an affidavit stating that he or she meets these
qualifications with the county e ection commission along with the nominating petition. T.C.A. § 8-
10-102. There are also permissive specifications regarding uniforms and car markings. T.C.A. 88
8-10-119, 8-10-120. Prior to taking office, constables must, at their own expense, enter into a
surety bond of not less than $4,000 nor more than $8,000, at the legidlative body'sdiscretion. T.C.A.
§ 8-10-106. Constables duties may be limited to serving civil process or may include peacekeeping
duties; the oath of office differs according to the nature of the duties. T.C.A. 8-10-108. The duties
of the constable are determined according to the population classification of the particular county
under T.C.A. 88 8-10-108 and 8-10-109 if the county legidlative body has not acted to remove law
enforcement powers. Thelegidative body may fill any vacancy by temporary appointment until itis
filled by an election. T.C.A. 88 8-10-104, 8-10-105.

Judicial Commissioners. Judicia commissioners generally have the power to issue arrest warrants,
search warrants, and mittimus, to appoint attorneys for indigent defendants, and to set and approve
bonds. Legidative bodies in counties with populations less than 200,000 as well as those in
metropolitan counties and in afew other counties, have the authority (but are not required) to create
the position of judicia commissioner. T.C.A. 88 40-1-111, 40-5-201. There may be one or more
judicia commissioners who are appointed by the legidative body (T.C.A. § 40-1-111) or general
sessions judges (T.C.A. 88 40-1-111, 40-5-201). Usually the county legidative body sets the term
of office, athough it cannot exceed four years. T.C.A. 88 40-1-111, 40-5-202. Judicia
commissionerstake the same genera oath of office as other county officials. Thesdary isset by the
county legidative body in most counties, although in metropolitan counties it is set by a majority of
the general sessionsjudgeswith the approval of thelegisativebody. T.C.A. 8840-1-111, 40-5-203.
Sdlaries are paid from the county general fund, and fees received by judicial commissioners for
services performed are paid into thisfund. T.C.A. §40-1-111.
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County Surveyors. Thelegidative body e ects the county surveyor at its January session for afour-
year-term. T.C.A. 8 8-12-101. The surveyor must take an oath of office and enter into a $2,000
bond. T.C.A. 8§8-12-102. Thelegidative body may fix the compensation of the surveyor, hischain
bearers and markers, where the fees are not already established by law. T.C.A. 8 8-12-107. The
surveyor may appoint two deputies who must take the surveyor’ s oath of office; appointment takes

place before the legidlative body. T.C.A. 8§ 8-12-104. The surveyor must maintain all office records
in the county seat. T.C.A. §8-12-103.
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COUNTY OFFICIALSEMPLQOY EES MINIMUM BOND*

Officia

Accounts and
Budget Director

Assessor of Property

Auditor

Circuit Court Clerk

Clerk and Master

Constable

Coroner
County Clerk

County Executive

County Surveyor

Finance Director

Generd Sessions Clerk

Highway Chief
Administrator

Notaries Public

Minimum Amount of Bond

Not less than $10,000
nor more than $25,000

$10,000

Determined by county

legidative body

$50,000 in counties with
population greater than 15,000;
$25,000 in counties with
population less than 15,000.
Courts can require additional
bond to cover property in hands
of clerk or when the clerk acts
as acommissioner or receiver

Same as circuit court clerk

Not less than $4,000 nor

more than $8,000

$2,500

Same as circuit court clerk

$50,000 in counties with
population greater than

15,000; $25,000 in counties
with population less than 15,000

$2,000

Not less than $50,000
Same as circuit court clerk

$100,000

$10,000

30

Code Sections

T.C.A. §5-13-103

T.C.A. 867-1-505

. §8-15-102

T.C.A. §18-2-201

T.C.A. §18-2-201

T.C.A. §8-10-106

T.C.A. §8-9-103
T.C.A. §18-2-201

T.C.A. §5-6-109

§ 8-12-102
§ 5-21-109

T.C.A. §18-2-201

. §54-7-108

T.C.A. §8-16-104



Registers $25,000 in counties with T.C.A. §8-13-103
population greater than 15,000;
$15,000 in counties with
population less than 15,000

Director of Schools $50,000 T.C.A. 89-3-301

Sheriff $25,000 T.C.A. §8-8-103

Trustee Based upon amount T.C.A. 88 8-11-102,
of office revenues 8-11-103

*Thebond amountslisted are only the minimum amountsrequired by law. Bondsof greater amounts
may be required by the approving authority.
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CHAPTER 4

VACANCIES, REMOVAL FROM OFFICE AND CONFLICTS OF INTEREST

Vacanciesin Office

Vacancies can occur in county offices for avariety of reasons. According to the state constitution,
county officials“shall be removed from office for malfeasance or neglect of duty,” asthesetermsare
defined by the legidature. TENN. ConsT. art. VII, 8 1. Similarly, court clerks may be removed for
“malfeasance, incompetency or neglect of duty.” TENN. CONST., art. VI, 8 13. According to statute,
any of the following results in a vacancy in office:

1.
2.
3.

7.

death of the incumbent;

resignation, when permitted by law;

ceasing to be aresident of the state, district, circuit, or county for which elected or
appointed;

decision of a competent tribunal, declaring the election or appointment void or the
office vacant;

an act of the General Assembly abridging the term of office, where it is not fixed by
the Constitution;

sentencing the incumbent, by any competent tribunal in this or any other stete, to the
penitentiary, subject to restoration if the judgment is reversed, but not if the
incumbent is pardoned; or

adjudicating the incumbent insane.

T.C.A. §8-48-101.

As noted in the preceding chapter, a vacancy also results if an officer fails to satisfy the bond
requirement. T.C.A. 88-19-117.

Quster. Any county official, except those exclusively and constitutionally removable by other means,
may be ousted for any of the following:

agrwnNhpE

knowing or willful misconduct in office;

knowing or willful neglect of duties required by law;

voluntarily intoxication in a public place;

gambling; or

commission of an act violating any statute if the act involves moral turpitude.

T.C.A. §8-47-101.

Specific grounds for removal from each office are discussed in the individual county office section

in Chapter 3.
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Temporary Vacancies

Vacancies Due to Military Service. A temporary vacancy exists when a county official enlistsor is
inducted into military service, such asthe United States Army or any of its branches, the Navy, Air
Force, Marine Corps, Coast Guard, Merchant Marine, or any other military activity. T.CA. 8§
8-48-202. Upon the official's return from military service, he or sheis entitled to resume the office
for the remainder of the term, if it has not already expired. T.C.A. 8§ 8-48-202. If the official does
not return from military service prior to the expiration of the term, a successor is elected in the
regular manner prescribed by law. T.C.A. § 8-48-203.

When a county official is inducted into the United States military service, the office duties are
discharged temporarily during the officer's absence by another person legally qualified, and the office
isto befilled temporarily by thelegidativebody. T.C.A. 88 8-48-204, 8-48-205. However, if aclerk
and master isinducted into military service, the chancellor appointsaqualified persontofill the office
temporarily. T.C.A. § 8-48-205. If apopularly elected school superintendent is inducted into the
military service and no county resident has a certificate from the school board, the legidative body
may elect a person who is not certified. T.C.A. 8 8-48-206. Any person temporarily elected to an
office must execute abond and subscribeto an oath to dischargetheduties. T.C.A. 88-48-207. The
temporary official receivesthe salary and hasthe same power, authority, and privileges astheregular
official. T.C.A. § 8-48-208. The temporary official may not remove assistants appointed by the
regular officia; that power remains with the regular official. T.C.A. § 8-48-209. All temporary
persons chosentofill officesmust satisfy all qualificationsrequired to hold the office. T.C.A.§8-48-
206.

Temporary Absence of County Executive and Interim County Executive. |If the executive is absent
or intends to be absent for more than twenty-one days, or is incapacitated, or otherwise unable to
perform the duties of the executive'soffice, thelegidative body appointsthe chairperson to serveuntil
the absence or disability isremoved. Any contest of disability or its removal shall be adjudicated in
chancery court. Whilethe chairperson is serving as executive, the chairperson pro tempore presides
over legislative body sessions. T.C.A.
§ 5-5-103. Note that this statute applies to a temporary absence, not to a vacancy. Recently the
Genera Assembly passed provisionsfor aninterim county executiveto servefrom thetimethe office
becomes vacant until the county commission can appoint asuccessor, specifying that the chairperson
of the county legidative body (or the chairperson pro tempore in circumstances where the county
executive had been the chairperson) servesin the interim. T.C.A. § 5-5-103.

Interim Provisions for Other County Officials. The law provides for atemporary successor to fill
vacanciesin the offices of trustee, register, county clerk, and assessor of property, in addition to the
provisionsfor aninterim county executive asdiscussed above. T.C.A.888-11-111, 8-13-105, 18-6-
115, 67-1-504. The duties of the office are to be temporarily discharged either by the chief deputy
or by a deputy designated as temporary successor by the official in writing. It is important to note
that thislaw only appliesto the duties of the office and not to the officeitself. Thereisno law which
provides for atemporary successor in case of death, resignation or removal from office of the chief
administrative officer of the county highway department.
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Procedure for Filling Vacancies. Vacancies in elected county offices are filled temporarily by the
legidative body. The appointee serves until a successor is elected at the next countywide general
election for which the candidate has sufficient time to qualify. T.C.A. 8 5-1-104. When a vacancy
occurs in a county office, the county clerk must give ten days notice to every member of the
legidative body tofill thevacancy. T.C.A. 85-5-113. Thelegidative body doesnot haveto wait for
notice from the clerk to act, but may act on information from other sources. T.C.A. 88 8-48-105,
8-48-108. The members may draw one day's compensation; a mgority of all membersis necessary
to constitute aquorum. T.C.A. 8§ 5-5-113.

In addition to the county clerk’ s notice to all legidative body members, the presiding officer of the
legidative body must give public notice in a newspaper of general circulation in the county at least
one week prior to the meeting. T.C.A. 8 5-5-114. When an officer is elected or appointed by the
legidative body or avacancy isfilled, the legidative body must hold an open election, allowing all
citizens (except those prohibited by law) the privilege of offering candidates. T.C.A. 8§ 5-5-115.

The vote of the legidative body members should be public by voicevote. The county clerk callsand
records the name of each member and the member's vote, which is entered on the minutes. T.C.A.
§5-5-116. A magjority of all members constituting the legidlative body (not amajority of the quorum)
isrequired to elect county officials. T.C.A. 8 5-5-109.

Election of a Successor by the People. Any person appointed by the legidative body to fill avacancy
must serve in that capacity until a successor is elected by the county voters at the next general
election. If the vacancy occurs after the time for filing nominating petitions for the party primary
election and more than sixty days before the party primary election, the political party nominees
should be selected in the primary election, and a successor should be elected in the August genera
election. If the vacancy occurs less than sixty days before the party primary election, but sixty days
or more before the August election, the political party nominees should be selected by party
convention and a successor elected in the August election. If the vacancy occurslessthan sixty days
before the August election, but sixty days or more before the November election, the political party
nominees should be selected by party convention and a successor elected in the November election.
T.C.A.85-1-104. All candidatesfor vacancies should qualify by filing nominating petitions no later
than twelve o'clock noon on the fifty-fifth day before the election. T.C.A. 8 5-1-104.

Removal from Office

Theattorney general, district attorney general, or county attorney may investigate acomplaint against
a county official after receiving notice in writing that any official has been guilty of any acts,
omissions, or offenses set forth in T.C.A. 8§ 8-47-101, discussed above. If upon investigation there
is reasonable cause for the complaint, an ouster proceeding may be instituted. T.C.A. 8§ 8-47-103.

In an ouster proceeding the prosecuting attorney may issue subpoenasto witnesses. T.C.A. § 8-47-
104. If awitness disobeys the subpoena or refuses to answer any proper questions, the witnessis
guilty of aClass C misdemeanor. T.C.A. 8 8-47-106. No oneis excused from testifying before the
attorney general, district attorney, or county attorney at any investigation, or from testifying in any
proceeding brought in court, on the ground that the testimony is self-incriminating. T.C.A. § 8-47-
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107. However, no onewill be prosecuted or punished because of anything about which he or she has
been compelled to testify, nor shall the testimony be used against the person in prosecutions for any
crime or misdemeanor under state law. T.C.A. 8§ 8-47-107.

Under an alternative procedures, apetition or complaint for ouster may befiled by ten or more county
citizens, who generally must post security for the costs of the lawsuit. T.C.A. 8§ 8-47-110. Upon
request of the citizens, the attorney general, the district attorney, or the county attorney must assist
the citizens in prosecuting the proceedings. T.C.A. § 8-47-111.

When a petition or complaint of ouster is filed, the judge may suspend the accused official from
performing any of the officia duties, pending a final hearing and determination. The temporary
vacancy should be filled as required by law; the appointee serves until the accused official is
exonerated of the charge or a successor iselected. T.C.A. 8 8-47-116. The appointee temporarily
filling the office should receive the same salary and feesas paid to the suspended officeholder. T.C.A.
§ 8-47-121.

At least five days before an official is suspended, he or she must receive anotice which specifiesthe
time and place of the hearing on the suspension application. The accused official may appear and
present adefense, and is entitled to afull hearing. No suspension order will be made except upon a
good causefinding. T.C.A. 8 8-47-117. An officia who successfully defends an ouster suit will be
restored to officeand will beallowed full costs, salary, and feesduring the suspension period. T.C.A.
8 8-47-121. The court may order the complaining party to pay costs and attorney’s fees if the
complaint iswithdrawn or if the court finds the charges to be without merit. However, if the officia
isfound guilty, he or shewill be ousted from office and must pay the full costs adjudged in the case.
T.C.A. 888-47-120, 8-47-122.

Either party may appeal from thefina judgment. However, the appeal will not suspend or vacate the
judgment, which will remain in effect until it is vacated, reversed, or modified. T.CA. §
8-47-123. An ouster suit has priority on appeal, and will be heard at the first term after the appeal
is perfected and filed. T.C.A. § 8-47-125.

Conflict of Interest

A conflict of interest exists if a county officer or employee is required to supervise or vote on a
contract in which he or she has some kind of investment or concern. Most of the time a conflict of
interest involves a financia relationship, but the interest may also be one of supervisory control: is
theofficial intheposition of supervising himself or herself?Under general statelaw a“direct” conflict
of interest is prohibited, while an “indirect” conflict may be allowed if it isdisclosed. The statutory
definitions of these terms read as follows:

“Directly interested” means any contract with the official personally or with any
businessinwhich the official isthe sole proprietor, apartner, or the person having the
controlling interest. “Controlling interest” includestheindividua with the ownership
or control of the largest number of outstanding shares owned by any singleindividual
or corporation.
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“Indirectly interested” means any contract in which the officer is interested but not
directly so. ...

T.C.A. §12-4-101.

In other words, a direct interest exists any time the county enters into an agreement with a county
officid personaly, or with any business in which the officia is a sole proprietor, a partner, or the
person owning the largest number of corporate shares. Basically, anindirect interest isanything else:
it existsin acontract which could result in some type of benefit for acounty official, but which does
not meet the definition for a direct interest.

The general ruleis that adirect conflict is prohibited, while an indirect conflict is permitted if it is
publicaly disclosed; after disclosure the official is not required to abstain from voting on the matter,
but may do so. T.C.A. § 12-4-101. Although 1998 Public Chapter 774 amending the conflict of
interest law appeared to reverse the rule that a person not voting because of a conflict of interest
would not be counted in determining a majority on the county commission, this 1998 act did not
amend T.C.A. 85-5-102 which continuesto specifically state that any member of county legidative
body who abstains for cause on any issue coming to avote before the body shall not be counted for
the purpose of determining a majority vote.

A special rule existsin the case of acounty commissioner who is also an employee of the county. A
conflict of interest can come up in this situation any time the county commission votes on
appropriations or budgets. A statutory exception allows amember of the county |egidative body to
vote on these mattersif that member was employed by the county before becoming a member of the
county commission. But, immediately before the vote the commissioner must read the following
disclaimer which is set out in the Tennessee Code:

Because | am an employee of (name of governmental unit), | have a conflict of
interest in the proposal about to be voted. However, | declare that my argument and
my vote answer only to my conscience and to my obligation to my constituents and
the citizens this body represents.

T.C.A. §12-4-101.

The vote of any member who is required to make this disclosure and does not do soisvoid if it is
challenged in atimely manner (during the same meeting at which the vote was cast and prior to the
transaction of any further business). T.C.A. 8§ 12-4-101. A legidative body member who isalso a
county employee and whose employment began on or after the date on which the member was
initially selected as a member of the governing body may not vote on matters in which the member
has a conflict of interest. T.C.A. § 12-4-101.

The preceding paragraphs discuss the general conflict of interest rule and some of the exceptionsto
it. In some situations, however, officials are held to a more stringent standard of conduct, referred
toasthe“strict rule.” Under this standard both direct and indirect conflicts of interest are prohibited.
Although under the genera rule indirect interests are allowed if they are disclosed, the strict rule
disdlowstheinterest atogether. There are several statuteswhich prescribethisstrict rule. Thefirst
isthe County Uniform Highway Law which prohibits any financial or personal interest, either direct
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or indirect, in the purchase of any supplies or equipment for the county road department. T.C.A. §
54-7-203. The second provision is found in the County Financial Management System of 1981,
which appliesto any county inwhichit hasbeen adopted and essentially holdsall county officials and
employeestothestrictrule. T.C.A.85-21-121. The third statute requiring a strict standard is
the County Purchasing Law of 1957, which similarly applies in counties where it has been
adopted. T.C.A. 85-14-114. Finally, officers and employees of the schools are prohibited from
having any financial interest in contracts for school equipment or supplies, unless a sealed
competitive bid system is used and the interested party is not involved in the specifications or
selection of bids. T.C.A. § 49-6-2003.

Conflict of interest issues arise frequently in county government and each factual situation should
be considered on an individual basis. However, as a general rule, a county official should
determine who has the decision-making authority in a matter and who may derive adirect or
indirect benefit from the decision. A conflict may exist if the benefitted person is a part of the
decision-making process. For example, aconflict may arisewhen alegidative body member sellsland
or leases spaceto the county. Penaltiesfor violating conflict of interest rulesmay be severe, including
loss of payment under the contract and dismissal from office. T.C.A. 8 12-4-102. Inlight of these
severe pendlties, the safest course of action isto err on the side of caution. The Attorney General
frequently issues conflict of interest opinions which may provide guidelines in specific situations. If
in doubt regarding these issues, check with your county attorney.
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CHAPTER 5

ELECTIONS AND REAPPORTIONMENT

The County Election Commission

Appointment and Removal. The basic unit which regulates elections at the county level isthe county
election commission. The five commissioners for each county are appointed by the state election
commission; three must be members of the majority party in the state, appointed by members of the
state el ection commission from that party, while the other two will be of the minority party, smilarly
appointed by the minority members of the state election commission. T.C.A. § 2-12-103. Mgjority
and minority parties are defined as the political parties whose members hold the largest and second
largest number of seatsin the combined houses of the General Assembly. T.C.A. §2-1-104. Before
appointing county election commissioners, members of the state el ection commission are directed to
consult with members of the General Assembly from each county regarding whom to appoint as
county election commissioners. T.C.A. § 2-12-103.

Qualifications and Disqudifications. County election commissioners must be registered voters who
have been residents of the statefor fiveyearsand residents of the county for which they are appointed
for two years (with an exception for counties with a population between 276,000 and 277,000).
Elected officials, employeesof elected officialsand employeesof astate, county, municipal, or federal
government body or agency are not eligibleto serve ontheelection commission. T.C.A. §2-12-102.
However, this statute does not disqualify the following people: a notary public, an employee of an
institution of higher learning, a school teacher or a member of areserve unit of the U. S. Armed
Services or National Guard, unless on active duty. T.C.A. 8 2-1-112. If acommissioner qualifies
asacandidate for any public office, that member will be automatically disqualified and avacancy will
be created on the commission. T.C.A. § 2-12-102.

Oath of Office and Organization. Within twenty days after their appointment, county election
commissioners must qualify by filing an oath of office with the secretary of the state election
commission. Failureto qualify will vacate the office. T.C.A. § 2-12-104. Also within twenty days
the commission is to organize by electing a chairperson and a secretary from among their number,
each of different parties. Within ten daysof this selection, the commission must report the namesand
addresses of the officers and other members to the state election commission. T.C.A. § 2-12-105.

Office Hours. Each county election commission must have an office in the county courthouse or
another public building, and may designate additional locations if they are needed. A schedule of
minimum office hours, which depends on the population of the county and the certification status of
the administrator, is set out in T.C.A. 8 2-2-108. The county election commission may also keep
additional office hours as needed to (1) register qualified applicants, (2) replace lost registration
cards, (3) transfer or change registrations, and (4) perform its other duties.

Meetings. The county election commission meets on the call of its chairperson (if thereisno chair,

the oldest member presides). T.C.A. 8 2-1-113. All meetings must be open to the public and
preceded by adequate notice, as required by Tennessee's Sunshine Law. T.C.A. 8§ 8-44-101 et seq.
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This notice must give the time, place, and purpose for the meeting, although the requirement may be
met by permanently posting a conspi cuous meeting noticein the commission office. Thecommission
must keep official minutes of each meeting, including the vote of each member on al issues, and must
allow reasonabletimesfor public examination. A majority of the members constitutes aquorum, and
ameasure passes on amajority vote of the members present. Any action taken which does not meet
these requirements can be voided at the request of anyone who may be adversely affected. T.C.A.
§2-1-113.

Duties

Publication of Election Notices. The county election commission is required to publish in a
newspaper of genera circulation in the county a notice of all elections, except specia elections, at
least ten days before the qualifying deadline. A notice of eections on questions must be published
some time between twenty and thirty days before election day, and must include in its entirety the
resolution or other instrument which isto be decided. Finally, anotice of every election, stating the
day, time, and polling places, must be published some time between ten and three days before the
election. T.CA. 8 2-12-111. The eection commission must also publish a sample balot in a
newspaper of genera circulation twice, at least five days before the start of early voting and at |east
five days before election day. T.C.A. § 2-5-211.

Submission of Semi-Annual Report. The county election commission isrequired to provide a semi-
annual voter registration report to the State Coordinator of Elections. The content of thisreport has
changed significantly with the implementation of the National Voter Registration Act. See T.C.A.
§ 2-12-114 or contact the Coordinator of Elections for information about the requirements of this
report.

Promotion of Voter Participation. The county e ection commission ischarged with the general duty
of encouraging wider participationintheelectoral process. Except in countieswhose populationfalls
between 825,000 and 830,000, where the organizationisdightly different (See T.C.A. 88 2-12-112,
2-12-116, 2-12-201, 2-12-202), these duties involve the selection of the administrator of elections
and then assistance with the following responsibilities of that office: approving an annual budget for
the commission, approving purchases of voting machinesand seeing to their maintenance, hiring legal
counsel, designating polling places and precinct boundaries, and assisting in obtaining poll workers.
Additiondly, the commission must ensure the fairness and smooth functioning of elections by
certifying voting machines, taking responsibility for absenteeball ot boxes, assi sting el ection personnel
on election day, certifying election results and el ection expenses, determining auniform time for the
opening of polls, and maintaining the security of the election commission officeand facilities. T.C.A.
§ 2-12-116.

Employment of Administrator of Elections. Tennessee statutes require election commissions to
employ an administrator of elections (formerly known as the registrar-at-large), who is the chief
administrative officer of thecommission and who isresponsiblefor daily operationsof theoffice. The
duties of the administrator include, but are not limited to, the following: (1) employment of office
personnel; (2) preparation and submission of the annual budget; (3) requisition and purchase of
supplies; (4) maintenance of voter registration files, campaign disclosure records, and other required
records; (5) instruction of poll workers; (6) preparation of noticesfor publication; (7) preparationand
maintenance of all fiscal records; (8) dissemination of information regarding al aspects of the
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electoral process; (9) promotion of the electoral process; (10) attendance at educational seminars;
(11) knowledge of current laws pertaining to the electoral process; and (12) assistance in planning
and implementing apportionment plans. T.C.A. 8§ 2-12-201. In fulfilling these duties, the
administrator and election commission must keep in mind that, except in an emergency, the
commission may not employ, nor ask the administrator of elections to employ, the commissioners
themselves or members of their families nor, after July 1, 1999, the spouse, parents or children of the
administrator of elections. T.C.A. 88 2-12-116, 2-12-201. Note that Macon County has some
gpecia provisions regarding hiring family members which are included in the law under a narrow
population classification. The election laws also provide for the certification of administrators of
elections, T.C.A. 8§ 2-11-202, and for their compensation. T.C.A. 88 2-12-208, 2-12-209.

Appointment and Education of Election Officials. The appointment of county election officials
normally begins with a nomination process. The county primary board for each party shall (and the
executive committee of each party may) submit namesto the county election commission thirty days
prior to the appointment time. If the nominees meet the qualifications to serve, the election
commission shall appoint them. T.C.A. 88 2-4-103 through -106. However, the commission may
refuse to appoint any person who has previously served and who, in the opinion of the commission
membersfrom hisor her political party, isunreliable, incompetent or otherwiseunfit to serve. If there
isaninadequate number of nominees, the county el ection commission may appoint asmany additional
p e o p | e a s n e c¢c e s s a r y
T.C.A. § 2-4-106.

From these nominees, if possible, the majority and minority party factions of the county election
commission each appoint one precinct registrar for each polling place. For most counties, these
appointments are made for each election, but they are made for two year terms in counties whose
population falls between 825,000 and 830,000. T.C.A. 8 2-12-202. The county election commission
isalso directed to appoint, at aminimum, the following election officialsfor each polling place: one
officer of elections and three judges. Two of the judges appointed shall concurrently serve as the
precinct registrarsin accordance with § 2-12-202. In precincts where voting machines are used, any
judge not serving asaprecinct registrar shall concurrently serve asamachine operator. One machine
operator can operate up to two voting machines. T.C.A. 8§ 2-4-102. Each of these officers, aswell
as precinct registrars and assistant precinct registrars, must be registered voters at the polling place
and inhabitants of the precinct for which they are appointed; however, in counties with a population
under 600,000, the precinct registrar need only be aregistered voter and inhabitant of the county and,
in metropolitan counties, the precinct registrar need only be aregistered voter and inhabitant of the
legidativedistrict. T.C.A. 8 2-4-103. If any election official failsto appear at the polling place, the
officer of elections or, in such officer’s absence, a mgority of the election officials attending, shall
select a person to fill the vacancy who is a registered voter of the county. Persons chosen to fill
vacancies shall be, whenever practical, members of the same party as the person they are replacing.

The election commission may also gppoint as many inspectors as they deem necessary, who must be

registered voters and inhabitants of the county. Inspectors investigate the conduct of elections on
behalf of the election commission and report any irregularitiesto the commission. T.C.A. § 2-4-102.
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Not morethan two judges at apolling place may be of the same politica party, if thosefrom different
parties are willing to serve. T.C.A. 8§ 2-4-104. If it is practicable, no more than one-half of the
election officials at one polling place, and one-half the total number of county inspectors, may be of
the same political party. If only one party electsto hold a primary, then only members of that party
may serve as eection officials. T.C.A. 8 2-4-105. Election officias are to be notified of their
appointments on a statutorily-prescribed form. T.C.A. § 2-4-107.

The county election commissionisaso responsiblefor instructing the election officialsin their duties.
Within thirty days of each election, a meeting is to be held for this purpose; attendance may be
limited to those who are inexperienced or otherwise in need of such training. The officialsare to be
paid $10 each for the time spent in training and qualifying, but only if they serve in the election.
T.CAA. 8§ 2-4-108. They are to be paid $15 for service on election day. The amounts of
compensation can be increased by resolution of the county legislative body. T.C.A. § 2-4-109.

Compensation and Funding. A minimum compensation for members of the county election
commission is specified by statute and varies according to the population of the county. These
amounts may be increased in any county by resolution of the county legidative body. In order to
trigger the daily rate, a commissioner must work at least one hour in any given twenty-four hour
period, but payment is made for meetings lasting less than one hour if they are required by statute,
budget preparation, or litigation. T.C.A. § 12-12-108.

Basically, the funding of each county election commission is the responsibility of that county which,
if not provided for, will be compelled by the chancery court. However, each municipality is
responsiblefor expenses which the county el ection commission incursin holding municipal elections,
and for the additional expenses attributable to the municipal election when it isheld on the same day
as a county-wide election. Similarly, elections for the sole purpose of choosing a member of the
Genera Assembly are to be funded by the state, as are presidentia preference primaries. The state
will aso fund county primarieswhich are held along with the presidentia primary. All expenses must
be properly reviewed and certified in order to be paid. T.C.A. § 2-12-1009.

Nominations and Qualifying Deadlines

Statewide Organization of Political Parties. Organization of the party beginswith the state executive
committee of each political party, since it also functions as the state primary board for the party.
T.C.A. 82-13-102. Members of this committee are elected in the regular August primary election
immediately prior to the election for governor. One man and one woman from each party are elected
from every senatorial district to serve four year terms beginning on September 15 following their
election. They must take the oath of office, filing it with the State Coordinator of Elections. T.C.A.
§2-13-103.

The state executive committee isto meet at |east oncein even-numbered yearsto appoint the county
primary boards, made up of five people from each county appointed for two year terms. T.C.A. §
2-13-108. The membersof thisboard are chosen from alist of names submitted by county executive
committees, although two of the members may be appointed without regard to the lists if the names
on them are not fairly divided among the elements of the party. If no list is submitted, the state
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primary board is to draw up its own list from which to make appointments, or it may designate the
county election commission to act as the county primary board. T.C.A. § 2-13-110.

Nominating Process. Thereare several methods by which acandidate may appear ontheballot. One
method, party primary at the regular August election, is statutorily required for several offices. (1)
Governor, (2) members of the General Assembly, (3) U.S. Senator, and (4) members of the U.S.
House of Representatives. T.C.A. 82-13-202. Nominationsfor officesother than thoselisted above
can be made either by primary or by any other method authorized under party rules. T.C.A. 8§ 2-13-
203. Apart from some special provisions related to presidential candidates (see § 2-5-208), only
statewide political parties may nominate candidates to appear on the ballot in any election involving
voters of more than one county. Contact the office of the Coordinator of Elections for information
regarding the proceduresfor recognition of anew political party. Forlocal elections, apolitical party
must have achieved significant voter support, as defined in T.C.A. 8 2-13-201, in order to placeits
candidates on the ballot. According to the statute, the local party must have had a candidate that
received at least 20% of the total vote at the most recent local election or must file a petition for
recognition with the county election commission signed by at least 5% of the registered voters of the
county or municipality within one year before the election.

In an eection involving only voters of one county or part of one county, candidates nominated by a
method other than primary are to be certified to the county election commission by the qualifying
deadline. If amethod other than primary electionisused tofill an officeinvolving votersin morethan
one county, the candidate is to be certified to the Coordinator of Elections, who then certifies that
candidate to the election commissions in the proper counties. T.C.A. § 2-13-203.

Accordingto T.C.A. 8§ 2-13-203, if a party decides to nominate candidates by primary election, the
county executive committee of the party must direct the election commission, inwriting, of theintent
to hold aprimary at least thirty days before the qualifying deadline for the primary. County primary
elections are held on the first Tuesday in May for candidate selection in the August election. In
presidential election years, the primary may also be held on the same day as the presidentia
preference primary; in that case the qualifying deadline istwelve o'clock noon, the third Thursday in
January. T.C.A. 82-13-203. The presidential primary itself isto be held on the second Tuesday in
March. T.C.A. 82-13-205. Procedures for conducting the presidential preference primary and for
the selection of convention delegatesaredetailed in Title 13, Chapter 2, Part 3 of the Tennessee Code
Annotated.

Municipd elections are specifically excepted from these provisions, in that municipal electionsareto
be nonpartisan. In other words, unless a city charter states otherwise, municipal eections may not
require candidates to be nominated by political parties. T.C.A. 8 2-13-208.

Nominating Petitions. All independent and primary candidates must submit a nominating petitionin
order for their namesto appear ontheballot. (Candidates nominated by amethod other than primary,
however, are certified directly to the election commission by the party.) T.C.A. § 2-5-101.
Nominating petition forms are furnished by the county election commission and, for some offices, by
the Coordinator of Elections. T.C.A. 8 2-5-102. These petitions are not to be issued more than
ninety days before the qualifying deadline for the office sought. T.C.A. 8 2-5-102(b)(5).
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For most offices, the nominating petition must be signed by the candidate as well as a minimum of
twenty-five or more registered voters who are dligible to fill the office (presidential and delegate
candidates have different requirements). Either the signer's normal or legal signature is acceptable.
The voter must also include the residence or other address as shown on the voter registration card.
Including additional information on the petition which does not appear on the voter registration card
will not disqualify the signature if there is no conflict in the information. T.C.A. § 2-5-101.

Redtrictions on Candidacy. Under T.C.A. § 2-5-101, there are certain restrictions on how a
candidate may qualify:

1. No one may qualify with more than one political party for the same office.
2. No one may qualify as an independent and a primary candidate for the same officein
the same year.

3. No one defeated in the primary may qualify as an independent in the general eection.

4 No primary candidate may appear on the ballot for the general election as anominee
of adifferent political party or as an independent.

5. No one may qualify for more than one state office or more than one constitutional
county office or county-wide office in an election. (Note that, esthe
qualificationsfor aparticular office prevent it, acandidate may run for one county and
one state office in the same election.)

Quadlifying Deadlines and Procedure. Candidates are required to qualify for an election by certain
statutorily-prescribed times. Although these times vary in certain circumstances, generally a
candidate must qualify by twelve o'clock noon, prevailing time, on the third Thursday in the third
calendar month before an election or aprimary. T.C.A. § 2-5-101. However, there are anumber of
exceptions based on the office sought and whether or not a primary is being held. For information
on specific qualifying deadlines for any election or primary it is always advisable to call the county
election commission, regarding local elections, or the State Coordinator of Elections, regarding state
elections.

Candidates for some offices are required to file certified duplicate copies of the original nominating
petition. For example, candidates for statewide offices, as well as for representative to the U.S.
Congress, mugt filethe original petition with the State Election Commission and file duplicates with
the Coordinator of Electionsand the party's state executive committee (for primary candidatesonly).
T.C.A. 8 2-5-103. Candidates for other offices must file the original nominating petition with the
county election commission in the county of residence, and file duplicates with the election
commissions of all counties served by the office which the candidate seeks. T.C.A. § 2-5-104.

Candidatesfor chief administrative officer of county highway departmentsarerequiredto certify their
qualifications under the County Uniform Highway Law by filing affidavits with the Tennessee
Highway Officias Certification Board at least fourteen days before the qualifying deadline. This
board isresponsible for certifying that the qualifications are acceptable. This certification, which is
filed with the qualifying petition, isrequired before the candidate's name may be placed on the ballot.
All correspondence with this board should be submitted through the office of the Coordinator of
Elections. T.C.A. 8§ 54-7-104.
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Any candidate for ajudicia office which must be filled by an attorney must certify that he or sheis
licensed to practice law in this state, and must place his or her supreme court registration number on
the nominating petition. T.C.A. 8 2-5-106.

In addition to a qudifying petition, sheriffs must also file an affidavit with the county election
commission and file evidence of certain qualificationswith the POST commission. SeeT.C.A. 8§8-8-
102 for detail on these requirements.

Write-In Candidates. In aprimary election where there are no candidates listed on the officia ballot
for an office, awrite-in candidate for that office must receive at |east five percent of the total number
of votescast inthe primary to receive aparty nomination. T.C.A. §2-8-113. Furthermore, awrite-in
candidate for county or municipal office must receive a minimum of twenty-five votesin the primary
before being placed on the ballot for the general election, a requirement which cannot be modified
by private act or charter. T.C.A. 8 2-5-219. In an election where voting machines are used, avoter
may write in aname not listed on the ballot if the voter requests a paper ballot from the ballot judge
before operating a voting machine. After receiving a paper ballot, a voter may not enter a voting
machine. T.CA. §2-7-117.

TieVotes. Accordingto T.C.A. §2-8-111, the following bodies are to cast the deciding voteif any
of these genera electionsresultsin atie

1. Elections involving a single county or a part of a county - county legisative body;

2. Municipal elections - municipa legidative body (or the legidative body may call for
arun-off);

3. Elections for U.S. Congress - Governor;

4, Election for Governor - General Assembly;

5. Any other election except U.S. Senator (see below) - State Election Commission.

An election for U.S. Senator is void if it results in a tie, and the Governor is to order a specid
election. T.C.A. 8 2-8-111. If atie vote occurs in a primary election, the tie shall be broken
according to the rules of the political party. T.C.A. § 2-8-114.

Procedurefor Elections

Early Voting Procedures. 1n 1994 the General Assembly passed legidation which adopted an early
voting period and amended absentee voting procedures. T.C.A. 8 2-6-101 et seq. Thisact replaces
the procedure to vote absentee by personal appearance (T.C.A. 8§ 2-6-109) with an early voting
period, which starts twenty days before an election and runsthrough thefifth day beforethe election,
inwhich any registered voter may vote (although different time periods may apply to municipalities).
Upon the request of a municipality holding an election at some time other than the regular August
or November election, the county el ection commission shall establish asatellitevoting location within
the corporate limits of the municipality. The municipality must pay the costs of thelocation. T.C.A.
8 2-6-103. For early voting the county election commission may choose to use voting machines,
paper ballots, or a combination of both. The State Coordinator of Electionsisto promulgate rules
for voting machine use, aswell asformsfor early voter and absentee ball ot applications, determining
digtinguishable colors for each type of envelope. Instead of the state forms, a county election
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commission may use its own computer-generated forms with the approva of the Coordinator of
Elections. T.C.A. 8§ 2-6-312. Voters who are unable to vote either during the early voting period
or on election day may submit an application to vote absentee but must meet the statutory
requirements. For specific absentee voting procedures, see T.C.A. § 2-6-101 et seq.

Timesfor Regular Elections. Regular genera electionsare held in every even-numbered year on the
first Thursday in August for county offices, and on the first Tuesday after the first Monday in
November for state offices. Elections for the following offices are to be held at the regular August
election when the election immediately precedes the commencement of afull term:

Sheriff;

Constable;

Assessor of Property;

County Clerk and Clerks of the Circuit and other courts,

Register;

County Trustee;

Members of the county legidative body;

Judges of al courts; and

District Attorney General.

WCoNoOOA~WDN R

T.C.A. 8§ 2-3-202.

Electionsfor the following offices are to be held at the regular November el ection when the election
immediately precedes the commencement of afull term:

Representative in the General Assembly;
Representative in the United States Congress,
Senator in the General Assembly;

Senator in the United States Congress,
Governor; and

Electors for the President and Vice-President.

ourwbdpE

T.C.A. 8§ 2-3-203.

Special Elections. A special eection must be held whenever avacancy in any officeisrequired to be
filled by election at atime other than the time fixed for general elections. T.C.A. § 2-14-101. For
al county and municipal offices, special elections are ordered by the county election commission,
whilethe Governor ordersthose for al other offices. T.C.A. 8§ 2-14-103. Specia elections must be
held from seventy-five to eighty days after notice of the need for an election isreceived. However,
if aregular general election or primary is scheduled within thirty days of the time required for a
specia election, then the specia election may be held onthat day. If the day of the electionismoved,
then all other dates are adjusted accordingly. T.C.A. 8§ 2-14-102. The county election commission
must publish notice of the special e ection within ten days after it receivesthe election order. T.C.A.
8 2-14-105. In most cases, candidates in a specia election must qualify as in regular elections,
although the deadlinefor filing qualifying petitions and party nominationsistwelve o'clock, noon, on
the sixth Thursday before the day of the special election. T.C.A. § 2-14-106.
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Referenda. Certain questions are required by law to be submitted to the people in referendum, for
their approval or disapproval. Generally, if thelaw doesnot provide otherwise, referendum elections
submitted to the people are to be held on dates set by the county election commission but not less
than forty-five days or more than sixty days after the county election commission is directed to hold
the election. However, resolutions, ordinances or petitions requiring the holding of elections on
guestions submitted to the people which are to be held with the regular August election, the regular
November election or the Presidential Preference Primary shall be filed with the county election
commission not less than sixty days prior to that election. T.C.A. 8 2-3-204. If the date set for a
referendum falls within thirty days of an upcoming regular election or primary, the election
commissions of the counties involved may reset the date of the referendum to coincide with the
regular general or primary election. All other dates dependent on the election date will be adjusted
accordingly. If the referendum is to be held in more than one county, the election commissions for
both counties must meet and set adate jointly. T.C.A. 8§ 2-3-204. Public Chapter 558 of 1997 also
created auniform procedurefor filing and acceptance of petitionsin governmental entitiesthat allow
for recall, referendum, or initiative elections pursuant to terms of the charter of that government.

National Voter Registration Act

In 1993 the U.S. Congress passed the National Voter Registration Act (codified as 42 U.S.C.
81973gg et. seq.). Thelaw hasbeen commonly dubbed the“Motor/Voter” program dueto thelaw’s
requirement that driver’s license facilities (as well as a number of other agencies) offer voter
registration servicesto their clients. Congressrequired most statesto pass|egidation and implement
the programs of the act by January 1, 1995. Tennessee fully implemented the program by that date.
Some of the act’ s programs (such as by-mail voter registration) were already availablein Tennessee.
Under the new legidation, Tennessee established anetwork of co-operative efforts between thelocal
county election commissions and numerous state and local agencies. The participating voter
registration agencies in Tennessee are the following: the Dept. of Safety (motor vehicles division),
Dept. of Health (WIC program), Dept. of Human Services, Dept. of Mental Health and Mental
Retardation, Dept. of Veterans Affairs, public libraries, county clerks, and registers of deeds. Public
high schoolswere added to thislist asadesignated voter registration agency by 1997 Public Chapter
501.

In addition to expanding thelocationsfor voter registration, the law made substantial reformsinvoter
registration record-keeping and maintenance. It eliminates purging a voter record for non-voting
(formerly practiced in Tennessee) and requires election commissions to accommodate voters who
have moved within a county but failed to update their voter registration.

Campaign Financial Disclosure

Campaign Financial Disclosure Act of 1980. Thisact requiresall candidates for public officeto file
areport of campaign contributions and expenditures, except that candidates for part-time offices
paying lessthat $500 per month are exempt from these requirements. The exemption doesnot apply,
however, to a candidate for a chief administrative office or whose campaign expenditures exceed
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$1,000. T.C.A. §2-10-101. Enforcement and administration isthe responsibility of the Registry of
Election Finance.

Before a candidate or campaign committee can make or receive campaign expenditures, it must file
the name and address of the political treasurer with the Registry of Election Finance, for state
elections, or with the county election commission, for local elections. The candidate may serve as
politica treasurer, but if he or she appoints someone else, the candidate must co-sign the required
statements. T.C.A. §2-10-105. If the candidate or committeefilesthis statement morethan oneyear
before the el ection in which the candidate expectsto beinvolved, then afinancial report must befiled
with the proper agency by January 31, and annually through the year of the election. However, the
annua report need not be filed if the reporting date falls within sixty days of a report otherwise
required by the election laws. T.C.A. § 2-10-105.

The act requires each candidate or political campaign committee to file a statement of all campaign
contributions and expenditures. Candidates for state offices file the report with the Registry of
Election Finance, whilethosein local electionsfilewith the county election commission. A candidate
for the General Assembly must filean additional copy with the election commission of the candidate's
county of residence. T.C.A. § 2-10-105.

Time Covered by Reports. Initial statements for any election begin with the day of the first
contribution or expenditure, whichever comesfirst, and go through the tenth day beforethe election.
If acandidate hasfiled a statement more than one year before the election, as discussed above, then
subsequent statements must begin with the last day included in the prior report, and go through the
tenth day before an election. Then, no later than forty-eight days after the election, the candidate
must file another statement which covers the time from the previous one through the forty-fifth day
after theelection. Thisisthefina statement if the balance of contributions and expendituresis zero.
T.C.A. 8 2-10-105. If the post-€lection report shows remaining funds, obligations, or deficits, then
the candidate or committee must file supplemental annual statements. Beginning with the post-
election report, these supplemental statements must be filed annually until the account shows a
balance of zero. T.C.A. 8 2-10-106.

Reports for both primary and general elections must be filed separately, even for the same officein
the same year. However, appointment of the political treasurer for the primary electionisaso valid
for the general election for the same office. All records used in preparing financia disclosure
statements must be retained for at least one year after the election. T.C.A. § 2-10-105.

In addition to the financial transactions shown in these regular statements, substantial contributions
or loansreceived within ten days of any election must also be reported. In a state €l ection this means
that any transfer of funds over $5,000 must be reported within seventy-two hoursto the registry of
election finance. Any amount over $2,500 inalocal election triggersthe requirements of this section
and must be reported to the county election commission. The report is to be submitted on forms
furnished by the Registry, and should include the following information: amount, date contributed,
description and valuation of in-kind contributions, and for aloan, the name and address of lender,
nameof recipient, and details of any security agreement for theloan'srepayment. T.C.A. §2-10-105.

48



Contents of Reports. Financia statements submitted under the Act must contain specified
information about al income and expenditures during the period covered by the report. If neither
expenditures nor contributions exceeded $1,000 during thistime period, the report may simply state
that fact. Otherwise the report should list separately any single contribution or expenditure over
$100, including full name, address and, for expenditures, purpose. Contributions of $100 or lessare
to be totaled and listed together, as are expenditures of this amount, though the latter are to be
grouped by category. “In kind contributions,” those other than money, are to be listed separately,
though once again those of $100 or lessareto betotaled. The Registry of Election Finance hasmore
specific information regarding in kind contributions. T.C.A. § 2-10-107.

Closing Out Accounts and Using Unexpended Funds. When a candidate or political campaign
committee desiresto close out a campaign account, it may file a statement to that effect at any time;
however, the statement must show no unexpended balance, continuing obligations, or deficits.
T.C.A. 8 2-10-107. A candidate may close out a campaign account by transferring any remaining
fundsto another campaign fund and commencing annual filingson that account. T.C.A. 8 2-10-106.
Other permissible uses for unexpended campaign funds are listed in T.C.A. § 2-10-114. These
include returning funds to contributors, transferring them to the political party, contributing them to
an education trust fund or other specified tax-exempt organization, and using them to defray costs
necessitated by the office. T.C.A. §2-10-114. However, a no time are campaign fundsthe personal
property of the candidate, and they are not available to satisfy any debts other than campaign
obligations. T.C.A. 8 2-10-106. The candidate must decide upon the alocation of remaining
campaign funds within sixty days after the election. T.C.A. § 2-10-114.

Enforcement. All campaign financia statements are available for public inspection, either at the
Registry of Election Finance, for state el ections, or the county el ection commissionfor local elections.
T.C.A. 882-10-206, 2-10-103. Anyonewishing to make an inspection must provide name, address,
and whom he or sherepresents, if anyone el se, and must provide evidence of identification. A record
of thisinformation must be made and forwarded to the candidate within three days of the inspection.
T.C.A. 82-10-111. Any registered voter who believes information has been omitted or misstated
may file a sworn complaint with the Registry of Election Finance (state elections) or the district
attorney general where the voter resides (local elections). However, anyone who knowingly filesa
false complaint or onefor harassment purposesisliablefor civil penaltiesand attorney’ sfees. T.C.A.
§ 2-10-108. The Registry of Election Finance or the district attorney genera is responsible for
investigating complaints and seeking injunctions to enforce these provisions. T.C.A. § 2-10-109.

Civil penalties may also be assessed against a candidate who fails to file arequired report or filesit
late. These fines range from $25 to $10,000 or more, depending upon the circumstances. Specific
procedures and requirements for these penalties are detailed in T.C.A. § 2-10-110.

Campaign Contribution Limits
Campaign Contribution LimitsAct. 1n1995the General Assembly passed the Campaign Contribution

Limits Act, codified in T.C.A. Title 2, Chapter 10, Part 3. Aswith most other areas of campaign
finance, the Registry of Election Finance has administrative and enforcement powers over this act.
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The act prohibits contributions by a person to any candidate which, in the aggregate, exceed $2,500
inastatewide el ection or $1,000 in other state or local €lections. Multi-candidate political campaign
committeesarelimited to contributions of $7,500 in statewide electionsand $5,000 in other state and
local elections. The amount a candidate can contribute to his or her own campaign is aso limited
although the constitutionality of this limitation has been questioned. Candidates cannot contribute
more than $250,000 to their own campaign in statewide el ections, $40,000 in senate campaigns, and
$20,000 in any other state or local office campaign. T.C.A. § 2-10-302.

Candidates running in statewide elections are prohibited from accepting more than 50% of their total
contributions from multi-candidate political campaign committees. For any other office thereis a
smple $75,000 limit on thetotal contributions from multi-candidate committees. These calculations
do not include contributions made to the candidate by a political party.

Some contributions may be indirectly attributed to the candidate. Anyone involved in campaign or
fund-raising activities should examine the rules regarding these contributions. T.C.A. § 2-10-303.

The limitations of this statute do not apply to loans of money by afinancia institution as defined in
T.C.A. 8§ 45-10-102(3) if they meet certain qualifications. There are aso limits on the aggregate
contributions allowed by political parties. These are: $250,000 in statewide el ections, $40,000 for
candidates for the senate, and $20,000 for electionsto other state or local public office. T.C.A. 8 2-
10-306.

Theterm “contributions’ asused in these statutesis defined very broadly. T.C.A. 8 2-10-306. Once
again, any one involved in fund-raising or campaign activities should take a close look at these
statutes or contact the Registry of Election Finance for advice. Contributionswhich exceed the limit
will not be considered a violation of these laws if the candidate or political campaign committee
returns the contribution to the person who made the contribution within sixty days of the receipt of
the contribution. T.C.A. § 2-10-307.

Theregistry may impose apenalty up to $10,000 or 115% of the contributionsthat exceed the limits.
If the penalty isnot paid for thirty days, the candidate becomesineligible to qualify for election until
the pendlty is paid.

Fund Raising During the General Assembly Session. From the time the General Session convenes
until it closes, or until May 15 if that dateisearlier, no member of the General Assembly or candidate
for the General Assembly can conduct afund raiser or solicit or accept contributions for the benefit
of the caucus, a caucus member, or candidate for the General Assembly or Governor. Certain
political campaign committees are likewise prohibited from thistype of fund raising during the same
timeperiod. T.C.A. 82-10-310. Excessfundsraised for election to alocal public office cannot be
transferred to a campaign account for election to the General Assembly or Governor.

Conflict of Interest Disclosure

Disclosure Statements. Each candidate for public office is required to file a disclosure statement
regarding possible conflicts of interest. Items listed in this report include the following: major
sources of income over $1,000, investments over $5,000, all lobbying activities, subject areas in
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which professional services are rendered, bankruptcy adjudication, non-business loans in excess of
$1,000 (with certain exceptions), and any other information the candidate wishes to disclose. The
statement includes not only the interests held by the candidate, but al so those of hisor her spouse and
minor children. T.C.A. 8§ 8-50-502.

Candidates in local elections must file the conflict of interest statement with the county election
commission in the county of the candidate's residence, while state €l ection candidates must file with
the Registry of Election Finance. Statementsmust befiled inthe appropriate office within thirty days
after the qualifying deadline for the desired office. The disclosure must be written on the form
prescribed by the Registry of Election Finance and must be signed by one attesting witness. The
statement becomes a public record after it isfiled. T.C.A. 8 8-50-501. Aswith improper financia
disclosure, failureto report possible conflicts of interest can result in civil penalties. T.C.A. 88 8-50-
505, 2-10-110.

County Reapportionment
Requirements for Reapportionment. The Tennessee Constitution in Article V11, Section 1 provides

for the election of a county legidative body in each county which should equally represent all areas
of the county:

Thelegidative body shall be composed of representativesfrom districtsin the county
as drawn by the county legislative body pursuant to statutes enacted by the General
Assembly. Districts shall be reapportioned at least every ten (10) years based upon
the most recent federal census. Thelegidativebody shall not exceed twenty-five (25)
members, and no more than three representatives shall be elected from a district.

The statutes implementing this constitutional provision are T.C.A. 88 5-1-110 through 5-1-112,
which require the county legislative body of each county to meet at least once every ten yearsfor the
purpose of adopting a plan of reapportionment. By amagjority vote of the membership, each county
legidative body isto change the boundaries of districts, redistrict the county entirely, or increase or
decrease the number of districts, if necessary, to apportion the county legislative body so that the
members represent substantially equal populations. Although reapportionment is required at |east
once every ten years, the county legidative body is given the flexibility to determine when
reapportionment is necessary, and may adopt a new scheme any time it is needed to maintain
substantially equal representation of the county'spopulation. Although inthe past local governments
have employed anumber of different population indicatorsin drawing districts, now thelaw requires
them to use the latest federal censusdata. T.C.A. §5-1-111.

Reapportionment Process. The first step a county legidative body should take when it prepares to
develop aredistricting plan is to appoint a reapportionment committee. Although this committeeis
not a statutory requirement, most countiesfind that it greatly facilitates the process. I1n selecting the
committee the legidative body will wish to achieve broad representation of the county, but a
committeethat istoo large can prove cumbersome. Membership in the county legidative body isnot
required to serve on the reapportionment committee, and the inclusion of others is often helpful.
After the committee has formed and the official county population from the latest federal censusis
known, the committee should determine the population in each voting precinct and then group these
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into “reasonably compact and contiguous’ districts with substantially equal population and
representation.

Districts cannot overlap one another, and no voting precinct may be split into different districts.
T.C.A. 8 5-1-111. Although the new voting districts need not conform to the boundaries of the
original civil districts, these latter areas are to be preserved as they existed at the time of the first
apportionment, for record keeping purposes. T.C.A. § 5-1-112.

Before the new reapportionment plan takes effect, it must be put into writing and adopted by a
majority of the county legidative body. Finally, the county legidative body must commission amap
or maps showing the new voting districts aswell asthe origina civil districts, complete with written
descriptions of all boundaries. Copies must befiled with the county clerk and the Secretary of State;
revised maps must be filed within ninety days of any revision. T.C.A. 8 5-1-110.

Enforcement. Any citizen of the county may challenge the reapportionment plan in the county's
chancery court, which has the power to order amendments to bring the plan into compliance with
state law. If the county legidative body fails to make apportionment, the court can order it to be
done. T.C.A. 8 51-111. Since the provisions of this statute make a challenge of a county's
reapportionment plan so simple, it is extremely important that each county follow the law as closely
as possible and document each step taken in the preparation of a reapportionment plan.

School Board and Highway Commission Districts. Like other voting districts, school board and
highway commission districts must conform to the “one person, onevote” reapportionment standard
in order to be constitutionally acceptable. Most counties establish school and highway districts
through private acts of the Genera Assembly; regpportionment of these districts must be
accomplished by private act if aprivate act established the origina districts. Many counties provide
that school board districts and highway commission districts are to coincide with the county
commission districts of the county. This practice can substantially simplify the reapportionment
process.

Assistancein Reapportionment. Countiesmaly obtain assi stancein devel oping areapportionment plan
from the County Technical Assistance Service, the Department of Economic and Community
Development’s Division of Local Planning, or the Comptroller of the Treasury’s Office of Local
Government.
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CHAPTER 6

SOURCES OF COUNTY REVENUE

The county legislative body does not have inherent power to tax or set fees. Instead, al revenue
received by the county isderived from statutory law, either general laws (public acts) or private acts.
A county government's chief sources of revenue, the property and local option salestaxes, arelevied
by the county legidlative body, but are authorized by the state'sgeneral law, codified in the Tennessee
Code Annotated. Countiesreceive substantial funds from the state taxes on the sale of gasoline and
diesdl fuel, taxes which the counties do not levy, but receive a share according to aformulain the
genera law. Counties may supplement these sources of revenue through private acts which levy
additional taxes such as a hotel/motel tax. This chapter summarily discusses the chief sources of
county revenue. For more detailed information regarding individual revenue sources, consult the
current edition of the County Revenue Manual published by CTAS and the CTAS compilation of
private acts for each county. For more detailed information concerning county property taxes,
consult the current edition of County Property Tax Manual published by CTAS.

Property Taxesand In Lieu of Tax Payments

Property Tax

Legal Authority. TENN. CONST., art. Il, 8 28, T.C.A., title 67, chapter 5.

Description of the Tax. All property, real and personal, tangible and intangible, must be assessed for
taxation by the state or its political subdivisionsunlessthe property isdeclared to be exempt by some
express provision of Tennessee law. T.C.A. 8 67-5-101.

For purposes of taxation, property shall be classified into three classes. real property, tangible

personal property, and intangible persona property. TENN. CONST., art. I, § 28. Real property is
classified into four subclassifications and is assessed as a percentage of value as follows:

1. Public Utility Property 55%
2. Industrial and Commercial Property 40%
3. Residential Property 25%
4. Farm Property 25%

(Note that if residential property contains two or more rental units, it is classified as Industrial and
Commercial Property.)

Tangible personal property is classified and assessed as a percentage of its value as follows:

1. Public Utility Property 55%
2. Industrial and Commercial Property 30%
3. All other tangible personal property 5%
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(except for an individual exemption
of $7,500 of personal household goods,
clothes, etc.)

Assessment. Theduty to determinethe value of property in Tennesseeisdivided between the county
property assessor and the Comptroller of the Treasury. TCA 8 67-5-1301. With the dissolution of
the Public Service Commission, the Comptroller took over the assessment dutiesformerly performed
by that commission. The Comptroller assessesall property of every description owned by thevarious
utility companies such as railroad companies, telephone companies, gas companies, and express
companies. 1n 1996, thelegidature added the property of certain bus and truck companiesto thelist
of property assessed by the Comptroller. The county property assessor assesses all other property
in the state on a county-by-county basis.

Appraisals. Inorder to assurefairnessin the property tax system, the valuations of real property are
periodically reappraised. Reappraisal is done in each county by one of the following methods:

1. A six year cycle comprised of an on-site review of each parcel with updating of al
real property values during the third year of the cycleif the overall level of appraisal
in the jurisdiction is less than 90% of fair market value.

2. A five year cycle comprised of an on-site review of each parcel without updating or
indexing of vaues, if approved by the assessor and county legidative body.

3. A four year cycle, if approved by the State Board of Equalization, comprised of an
on-site review of each parcel without updating or indexing of values.

During the review cycle between revaluations, new improvements discovered by on-site review or
otherwise are valued on the same basis as similar improvements were valued during the last
revaluation or otherwise as necessary to achieve equalization. T.C.A. 8§ 67-5-1601.

Under the Agriculture, Forest, and Open Space Land Act of 1976, which is codified in T.C.A. 8§
67-5-1001 et seq., (known asthe “Greenbelt Law™) owners of such property may make application
to the county property assessor for assessment based on the property's present use value rather than
on its market value for some other use. If the greenbelt status results in a tax savings and the
property islater converted to anon-qualifying use, the statutes provide amethod whereby the county
may recapture a portion of thistax savings.

Another statutory exception provides for long-term residential owners. Except in counties with a
metropolitan form of government, property which is used solely for residential purposes, which is
occupied by the owner for aperiod of twenty-five years or more, and which is zoned for commercia
use is assessed based on its value for residential purposes. T.C.A. 8 67-5-601.

Property Tax Relief. Property tax relief programs have been established for certain groups of
homeowners in which the state pays an amount necessary to cover a portion of the taxes due or
reimburses such taxpayersfor aportion of the taxes already paid on their resdence. Thesetax relief
programs are detailed in T.C.A. 8§ 67-5-701 et seq.
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Thetax relief program for low income taxpayers sixty-five years old or older and for taxpayers who
aretotally and permanently disabled authorizes payment or reimbursement of taxes paid on thefirst
$18,000 of thefull market value of the home, provided the taxpayer's annual income from all sources
does not exceed an amount based on $10,550 for tax year 1996, adjusted annually to reflect the cost
of living adjustment for social security recipients as determined by the federal Socia Security
Administration. T.C.A. 88 67-5-702(a)(2), 67-5-703(a)(2). The tax relief program for disabled
veterans and prisoners of war authorizes payment or reimbursement of taxes paid on the first
$140,000 of the full market value of the home. Thereis no age or income limitation on this group
of taxpayers. Applications for property tax relief must be made to the collecting officia (county
trustee) by the taxpayer within thirty-five days after the delinquency date. The county trustee makes
apreliminary determination of eligibility and forwards the application to the state for final approval.
The trustee may give the taxpayer credit for the tax relief if the balance of taxes dueis paid. If a
taxpayer entitled to tax relief dies after applying for or receiving tax relief, the surviving spouse is
qualified for therelief. T.C.A. 8 67-5-701.

Exemptions. There are numerous exemptions of certain types of property from property taxation.
For a brief enumeration of these exemptions, consult the County Revenue Manual.

Property Tax Rate. The county property tax rate is established by the county legidlative body on the
first Monday in July, or as soon thereafter as practical. T.C.A. 8 67-5-510.

Certified Tax Rate. Upon a general reappraisal of property as determined by the State Board of
Equalization, the county property assessor must certify to the county legidative body and the
governing body of each municipality in the county the total assessed val ue of taxable property within
the county. The assessor must also furnish an estimate of the total assessed value of al new
construction and improvements not included on the previous assessment roll and the assessed value
of deletions from the assessment roll. The county legidative body must determine and certify atax
rate which will provide the same ad val orem property tax revenue for the county aslevied during the
previoustax year. For the purpose of calculating the certified rate, the county legidative body must
use the taxabl e value appearing on the roll exclusive of taxable value of properties appearing for the
first time on the assessment roll. T.C.A. § 67-5-1701.

The State Board of Equalization may establish policies providing a procedure or formula for
calculating the certified tax rate. Prior to fina determination of the certified tax rate by the county
legidative body, a proposed certified tax rate, including supporting calculations must be submitted
to the executive secretary of the State Board of Equalization for review. The executive secretary has
fifteen daysto report on the board's review of the rate; after this period passes the county legidative
body must finally determine the certified tax rate, which may be adjusted in accordance with the
executive secretary'sreport. T.C.A. § 67-5-1701.

No tax rate in excess of the certified rate may be levied until a resolution has been approved
according to the following procedure as outlined in T.C.A. 8§ 67-5-1702:

1. The county legidative body must advertise itsintent to exceed the certified ratein a
newspaper of general circulation in the county. Within thirty days after the
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publication, the county executive must furnish the state board of equalization an
affidavit indicating that this publication has occurred.

2. A public hearing must be held on the issue of exceeding the certified rate.
3. A resolution to levy atax rate in excess of the certified rate is adopted.

For individual county property tax rateinformation, consult the CTA S publication entitled Tennessee
County Tax Satistics.

Administrator. The administration of the property tax in Tennesseeis aresponsibility that is shared
by state, county, and city governments. Its most important elements are described as follows:

1. The State Division of Property Assessments, under the supervision of the Comptroller
of the Treasury and subject to the policies, rules and regul ations adopted by the State
Board of Equalization, has a duty to prescribe rules and regulations approved by the
comptroller which relate to the administration of dutiesof property assessors. T.C.A.
§ 67-1-202.

2. Generally, the county assessor of property appraisesall non-utility property within his
or her county in accordance with state requirements. The assessor identifies all
taxable property on the assessment records so that tax rollsmay be provided for each
taxing entity within the jurisdiction. T.C.A. 8 67-5-807. The county board of
equalizationisthefirst level of administrative appeal for al complaints regarding the
assessment, classification and valuation of property for tax purposes. T.CA. §
67-5-1402. Most municipalities do not have a separate assessor of property or local
board of equalization. However, any municipality which lies within the boundaries
of two or more counties may maintain an assessment office and local board of
equalization separate from the county or may contract with the State Board of
Equalization for assessment services. T.C.A. 8 67-1-513.

3. The Assessment Appeals Commission, created by the State Board of Equalization, is
the administrative board of final recourse for most complaints and appeal s regarding
the assessment, classification and value of property for taxation purposes. T.C.A. 8§
67-5-1502. Actionsby the Assessment AppealsCommission arefinal unlessthe State
Board of Equalization, in its sole discretion, decides to review the action of the
commission within forty-five days of itsfinal action. T.C.A. 8 67-5-1502.

Collector. The county trustee collects all state, county and municipal property taxes, except when
otherwise provided by law. T.C.A. 8 67-1-702. A municipality is authorized to collect its own
property taxes. T.C.A. 8 67-5-1801.

Time Payable. State, county and municipal property taxes are payable on the first Monday in
October in each year, except that certain municipalities may have adifferent date fixed by law when
they collect their own property taxes. However, all municipal taxes collectible by the county trustee
are due and delinquent at the same time as county taxes. T.C.A. 8 67-1-701. The county legidative
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body, by resolution, may allow the trustee to collect taxes after the tax rates are finally set, the tax
rollsare received by the trustee, and the tax recel pts have been prepared, but not earlier than July 11.
T.C.A. 8 67-1-702(b). The county trustee may (but is not required to) adopt a policy of not
accepting current county real property taxesduewhen delinquent property taxesare owing, excepting
when the obligor isin bankruptcy or a dispute exists over the responsibility for thesetaxes. T.C.A.
§ 67-5-1801(b).

Partial Payment. Any county trustee may, but isnot required to, accept partial payment of property
taxes after filing with the Comptroller of the Treasury a plan for acceptance of partia payments.
T.C.A. 8§ 67-5-1801(e).

Discount for Early Payment. The county legidative body may, by resolution, authorize a discount
for the early payment of property taxes. Alternatives are authorized by statute. Under the first
aternative, a 2% discount on current taxes is provided if paid by October 31 and a 1% discount is
granted if these taxes are paid more than thirty but less than sixty days after October 1. Under the
second aternative, if the county legidative body has adopted a resolution providing for early
payment, that is after July 10 but before October 1, then the county legidative body may provide for
adiscount of 3% if property taxes are paid by July 31, 2% if paid by August 31, and 1% if paid by
September 30. T.C.A. § 67-5-1804.

Commission. The commission of the county trustee for collecting property taxesis as follows:

6% on all sums up to $10,000
4% on all sums from $10,000 to $20,000
2% on all sumsin excess of $20,000

T.C.A. 8§ 8-11-110, 67-5-1904. The trustee receives a 1% commission on ad valorem taxes
collected for watershed districts. T.C.A. 88§ 69-7-139, 69-7-145.

Interest and Penalties. County property taxes become delinquent on March 1, following the tax due
date. On March 1, and on the first day of each succeeding month, a penalty of ¥2% and interest of
1% are added to the amount of tax due and payable. In Shelby County, the legidative body may
establish adue date other than the first Monday in October and thus may establish another date that
interest and penalty begin to accrue instead of March 1. T.C.A. § 67-5-2010.

Municipa property taxes become delinquent on the delinquency date established by charter or
existing law. If municipa taxes are not paid on or before the established delinquency date, a penalty
of ¥2% and interest of 1% shall be added to the amount of the tax due and payable, beginning on the
first day of March, following the tax due date and on the first day of each succeeding month. T.C.A.
8 67-5-2010(b)(2).

When areappraisal of property occurs and the property assessments are turned over to the county

after October 1, no penalty and interest is added to property taxes until five monthsfollowing the tax
roll completion date. T.C.A. 8 67-5-1608.
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Distribution. County property tax collections remain in the county to be appropriated by the county
legidative body for the purposes for which the tax was levied. T.C.A. 88 67-5-102, 67-1-603,
67-5-510. However, property taxesfor education (operation and maintenance), must be shared with
gpeciad and municipal school districts located within the county on a weighted full-time equivalent
average daily attendance basis (WFTEADA). T.C.A. § 49-3-315.

A special transportation property tax levy is authorized for any county in which only one pupil
transportation system is operated and which has within its borders a city or specia school district
operating a system of public schools. These education transportation funds are not required to be
shared with municipal or special district school systems. T.C.A. § 49-3-315.

Collection of Delinquent Taxes. The procedures for collection of delinquent real and persona
property taxes are detailed in the County Property Tax Manual.

The following is a summary of significant duties in the assessment and collection of ad valorem
property taxes. The property tax assessmentsfor the year 2000 assessments are used as an example;
however, the same calendar of activitiesisfollowed in the assessment, levy and collection of property
taxes for any year.

Timetable of Significant Dates and Activities
In the Assessment and Collection of
Ad Valorem Real Property Taxes

January 1, ,2000 Assessor makes assessments as of this date, T.C.A. § 67-5-
504; assessed taxes become afirst lien on property. T.C.A. 8
67-5-2101.

Not later than February 1, 2000 Tax assessor should furnish owners and lessees of business

personal property with atangible personal property schedule.
T.C.A. 88 67-5-902, 67-5-903.

April 1, 2000 Greenbelt applicationsdue. T.C.A. 88 67-5-1005 through 67-
5-1007.
May 20, 2000 Assessor must note all assessments on his or her books on or before

thisdate, T.C.A. 88 67-5-504, 67-5-508; taxpayers must be notified
of any change in their assessments by thisdate. T.C.A. 8 67-5-508.

June 1, 2000 Assessor turns over booksto the county board of equalization
by thisdate, T.C.A. 8 67-5-304; county board of equalization
commencesits session. T.C.A. 8 67-1-404.

1st Monday in July, 2000 County commissions fix tax rate on all propertiesin their
jurisdiction. T.C.A. § 67-5-510. Trustee to report on all
delinquent taxpayers and double assessments in the county.
T.C.A. 8§67-5-1903.
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1st Monday in October, 2000 On or before this date, county tax rolls must be delivered to trustee,
T.C.A. 8 67-5-807; taxes become due and payable. T.C.A. 88 67-1-
701, 67-1-702.

On or before 1st Monday
in November, 2000

County clerk or the tax assessor prepares an aggregate
statement showing the value of real and personal property to
forward to the Commissioner of Revenue and the mayor of
each municipality. T.C.A. 8 67-5-807.

March 1, 2001 2000 taxes become delinquent in al counties having lessthan 700,000
population. A 1/2% per month penalty and 1% interest begin to
accrue. T.C.A. § 67-5-2010.

March 1, 2001 Corrections of assessments must be requested by the taxpayer prior to
thisdate. T.C.A. 8§ 67-5-500.

September 1, 2001

1st Monday in September, 2001

January 1, 2002

January 1 - 31, 2002

Back assessments and reassessments must beinitiated prior to
thisdate. T.C.A. 8 67-1-1005.

Trustee makes a full and complete financia report of the
condition of the trustee's office. T.C.A. 8§ 67-5-1902.

Tax collectors must make final settlements and return
delinquent tax liststo trustee. T.C.A. 8 67-5-2006.

During this period the trustee must cause notice to be

published, once aweek for two consecutive weeks, that suits
will befiled to enforce tax liens. T.C.A. 8 67-5-2401.
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January 2 (or at least 20 days before The ddinquent tax list may be published.

turning list over to tax attorney)

February 2 - April 1, 2002

April 1, 2002

June 1 - July 1, 2002

April 1, 2012

T.V.A. In Lieu of Tax Payments

T.C.A. 8 67-5-2002. This must be done at |east
twenty days prior to turning the tax list over to the tax
attorney.

Tax attorney must file suit during this period for
enforcement of tax liens, T.C.A. 8§ 67-5-2405; an
additional 10% penalty and the additional costsaccrue
with the filing of such suit. T.C.A. 8§ 67-5-2410.

Delinquent municipa real property taxes must be
certified to trustee on or before thisdate. T.C.A.8 67-
5-2005.

Clerks collecting delinquent taxes are required to
provide the trustee with a list of tax suits. T.C.A. 8§
67-5-2403.

All 2000 ad valorem property taxes assessed but not
collected by counties are barred and discharged
because of the statute of limitations. T.C.A. 8 67-5-
1806.

Legal Authority. 16 U.S.C. § 831 et seq., T.C.A. 88 67-9-101 through 67-9-103.

Description. T.V.A. inlieu of tax payments are payments made by the Tennessee Valley Authority
to the state for the purpose of replacing tax revenuewhich T.V.A. would otherwise pay if it were not
atax exempt federal agency. The amount of the payments is determined by federal law. 16 U.S.C.

§831(L), the T.V.A. Act.

Distribution. First $55.2 million to the state general fund. Any amounts above $55.2 million are

distributed as follows:

1. 48.5% - State

2. 48.5% - Counties and municipalities to be alocated as follows:

a 30% of the 48.5% to counties on the basis of their percentage of the state's

total population.

b. 30% of the 48.5% to counties on the basis of their percentage that the total
acreage of each county bears to the total acreage of the state.

C. 10% of the 48.5% to counties on the basis of their percentage of their land
owned by T.V.A. compared to al the land owned by T.V.A. in Tennessee.
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d. 30% of the 48.5% to municipalities on the basis of the population that the
municipality bears to the population of all municipaitiesin the state.

3. 3% to local governments impacted by T.V.A. construction activity on facilities to
produce electric power. Theimpacted areas are designated by T.V.A. and payments
are made during the period of construction activity and for one full fiscal year after
completion of such activity. The Comptroller of the Treasury allocates the impact
funds among the counties and municipalities according to a weighted population
formula. If, in any fiscal year, there are remaining impact funds after allocation, or
there are no impacted areas, CTAS may receive an amount not greater than 30% of
the funds, with up to 20% any remaining funds allocated to the Tennessee Advisory
Commission on Intergovernmental Relations (TACIR) for an annual inventory of
statewide public infrastructure needs, and additional 20%, if available, to TACIR for
study purposes, with the remainder then distributed according to 2 above. T.C.A. §
67-9-102.

Municipal Electric and Gas System Tax Equivalent Payments

Legal Authority. T.C.A. 88 7-52-301 through 7-52-310, 7-39-401 through 7-39-406.

Description. Every municipality may pay fromitselectric system and gas system revenues, eachfiscal
year, an amount for payments in lieu of taxes (“tax equivalents’) on its electric and/or gas system
property and operations. The amount of the payment should represent the fair share of the cost of
government as determined by the municipality's governing body, subject to the provisions of
T.C.A. 88 7-39-404 and 7-52-304 relative to the amounts of such payments.

Distribution. Contractsfor distribution of municipal electric tax equivalent payments are authorized
by T.C.A. § 7-52-306. In the absence of an agreement, a formula for apportionment of municipal
electric system tax equival ent payments wherein the county (or counties) receives 22.5% of thetotal
tax equivalent payment is provided in T.C.A. 8§ 7-52-307.

Severance Taxes

Coal Severance Tax

Legal Authority. T.C.A. 88 67-7-101 through 67-7-110.

Description. The state levies a severance tax of 20¢ per ton on al coa products severed from the
ground in Tennessee. T.C.A. 867-7-104. “Coal products’ means coal ore and any other substance
that might be severed from the earth by the process of producing salable coal, by whatever method
of severanceused. T.C.A. 8§ 67-7-101.

Distribution. Accordingto T.C.A. 867-7-102, thetax is collected by the Tennessee Department of
Revenue and is distributed as follows:
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1. 3% and all penaltiesand interest collected, areretained by Department of Revenue and
credited to its current service revenue to cover the administration expenses and tax
collection.

2. 97% to the county in which the coal products were severed.
a 50% for the educational systems of the county.
b. 50% for county highways and stream cleaning systems.

T.C.A. §67-7-110.

Oil and Gas Severance Tax

Legal Authority. T.C.A. 88 60-1-301 through 60-1-302.

Description. The state levies atax of 3% of the sales price of all gas and oil removed from the
ground in Tennessee. T.C.A. § 60-1-301.

Distribution. The Tennessee Department of Revenue collects the tax and distribution is made as
follows:

1. 1/3 to the county where the wellhead is located.
2. 2/3 to the state general fund. T.C.A. 8 60-1-301.

County Mineral Severance Tax (General Law)

Legal Authority. T.C.A. 88 67-7-201 through 67-7-212.

Description. Thisisaloca option tax wherein a county legidative body by resolution adopted by
a 2/3 mgjority vote may levy atax on al sand, gravel, sandstone, chert and limestone severed from
the ground within the county. T.C.A. 88 67-7-201, 67-7-212. The county legidlative body sets the
rate, but the rate cannot exceed 15¢ per ton. T.C.A. 867-7-203. A tax authorized under thissection
may be repealed by aresolution passed by a2/3 magority of the county legidativebody. T.C.A. 867-
7-201.

Distribution. The Tennessee Department of Revenue collects this tax. T.C.A. § 67-7-204. All
revenues collected, less administrative expenses, are remitted to the county trustee quarterly and
become a part of the county road fund. T.C.A. 8 67-7-207.

County Mineral Severance Tax (Private Act)

Several counties have enacted mineral severancetaxesby private act. Private actson thissubject are
no longer authorized, but the private acts on this subject enacted prior to June 5, 1984, remain in
effect, except that the rate cannot exceed 15¢ per ton. T.C.A. 88 67-7-209, 67-7-212. Theminerals
subject to the tax are delineated in each county's private act, along with provisions regarding rate,
collection and distribution of the tax proceeds. Currently, the following counties have a minera
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severance tax levied by private act: Benton, Carroll, Carter, Decatur, Giles, Humphreys, Roane,
Rutherford, Unicoi, Weakley, White, and Williamson. Annua summariesof the status of these taxes
are provided in the CTAS publication entitled Tennessee County Tax Satistics.

Sales and Use Taxes

State Sales and Use Tax

Legal Authority. T.C.A., title 67, chapter 6, parts 1 through 6.

Description. The sales and use tax isimposed upon every person who: (1) engagesin the business
of selling tangible personal property at retail in this state; (2) uses or consumesin this state any item
or article of tangible personal property; (3) isthe recipient of certain specified things or services or
who rents or furnishes any of the things or servicestaxable; (4) storesfor use or consumptionin this
state any item or article of tangible personal property; (5) leases or rents such property within the
state, or chargesadmission, duesor fees, or sells space asdefined in the statutes dealing with the sales
tax;(6) charges a fee for subscription to television services; (7) leases or rents tangible personal
property; (8) performs specifically taxable services; (9) sells or uses admissions, dues and fees on
amusements; and (10) certain other specifically listed taxable activities. T.C.A. 8§ 67-6-201. The
taxable privilegeslisted above are modified by numerous credits and exemptions which are outlined
in the County Revenue Manual. Thistax isincluded in our summary as a source of county revenue
because the state sales and use tax is the source of most of the state funds allocated to county school
systemsunder the Better Education Program (BEP). Countiesdo not receive adirect allocationfrom
thistax as do municipalities.

The Tennessee Department of Revenue administers the tax which is imposed upon every dealer
engaging in ataxableprivilege under thischapter. T.C.A. 867-6-501. Thecurrent general statesales
and use tax rate is 6%. T.C.A. 88 67-6-202 through 67-6-205. However, a number of statutes
provide for variation of ratesfor different products. Salesand usetax at arate of 1% isimposed on
water sold to or used by manufacturers, and at arate of 1%2% on gas, electricity, fuel oil, coal and
other energy fuels used by manufacturers. The tax rate is 1%%% for electricity, liquefied gas, coal,
wood, or fuel oil used by afarmer or nurseryman for growing or producing horticultural, greenhouse,
or nursery crops. T.C.A. 88 67-6-206, 67-6-218. The consumption, distribution and storage of
aviation fuel istaxed at arate of 4¥%. T.C.A. 8 67-6-217. Therate is 3% for sales of tangible
personal property to common carriersfor use outside this state. T.C.A. 8 67-6-219. Sales and use
tax with respect to interstate telecommunications services sold to businesses isimposed at a rate of
3.5%. T.C.A. 867-6-221. Certain portions of monthly charges for television services are taxed at
differing state and local rates. T.C.A. 88 67-6-226 and -227.

Distribution. State sales and use tax revenues are earmarked and allocated as follows:
1. 29.0246% to the state general fund.

2. 65.0970% exclusively for educational purposes.
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3. 4.5925% to incorporated municipalities from which an alocation is made to the
University of Tennessee for operating the municipal technical advisory
service.

4. 0.3674% to the department of revenue for sales tax administration.

5. 0.9185% toasinking fund for paying interest and principal on state bonds.

T.C.A. 8 67-6-103.

Loca Option Sales Tax

Legal Authority. T.C.A., title 67, chapter 6, part 7.

Description. Any county, by resolution of its legidative body, or any city or town by ordinance of
itsgoverning body, may levy a salestax on the same privileges subject to the state salestax. T.C.A.
8 67-6-702. Nolocal salestax or increasein the local salestax is effective until it isapproved in an
election in the county or «city levying it. T.C.A.
8 67-6-705. If the county has levied the tax at the maximum rate, no city in the county may levy a
salestax. If acounty has a salestax of less than the maximum, a city may levy atax equal to the
difference between the county rate and the maximum. If a city passes an ordinance to increase its
salestax rate above the county rate, the city ordinance is suspended for forty days during which time
the county legidative body may pass a resolution to increase the county tax. If such aresolution is
passed, the ordinance remains suspended until a county-wide referendum isheld. If the referendum
is successful, the city ordinanceis dead. However, if the referendum is not successful, the city may
proceed with acity referendum onthematter. T.C.A. 867-6-703. If the city referendum passes,
the city receives all revenues generated by the increase above the county level - the first half is
not earmarked for education. However, if the county, at a later date, raises its sales tax rate up
to the level of the city rate, then the distribution formula outlined below would apply to the entire
local option portion of the sales tax. A resolutionor ordinancelevyingthesalestax may beinitiated
by apetition of 10% of the registered voters of the taxing jurisdiction. T.C.A. 8 67-6-707. Thetax,
once levied, is perpetual unless the resolution or ordinance establishes a specific termination date or
unlessthe tax is repealed in the same manner asit waslevied. T.C.A. 88 67-6-708, 67-6-709. The
same exemptionsgenerally apply to thelocal option salestax asapply to the state salestax. Thelocal
salestax cannot exceed 2.75%, and applies only up to thefirst $1,600 on the sale or use of any single
article of personal property. The old law provided for a $5.00 or $7.50 single item limit on the sale
or use of any single article of personal property. These limits remain effective unless and until the
county legidative body removesthese old limits by aresolution, whereupon the local option tax will
apply to the first $1600 on the sale or use of any single article of personal property. T.C.A. § 67-6-
702.

Distribution. Local option sales tax revenue is distributed as follows:

1. 50% specifically for education, to be distributed in the same manner as the
county property tax for school purposes.
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2. 50% distributed on the basis of wherethe sale occurred. Taxescollected inside
amunicipality are distributed to that municipality, and taxes collected in
unincorporated areas are distributed to the county. Counties and cities
may contract with each other for distribution of the half not allocated to
school purposes. T.C.A. 8 67-6-712.

Public Chapter 1101 of 1998, which was a major reform of the annexation and incorporation laws,
had animpact upon the way the local option sales tax is distributed among cities and counties.
Itincluded a “hold harmless” provision to protect county revenue sources. When a city annexes
territory or a new city incorporates, revenue amounts generated in that area by local option sales
taxes which had been received by the county prior to the annexation or incorporation continue
to go to the county for fifteen years after the date of the annexation or incorporation. During that
time, any increase in the situs based portion of the revenues generated in the area would be
distributed to the annexing or incorporating municipality. Note that this does not affect the
distribution of the first half of the local option sales tax which would continue to go to education
funding. If commercial activity in the annexed area decreases due to business closures or
relocations, a city may petition the Department of Revenue to adjust the payments it makes to the
county.

Petroleum Products and Alternative Fuel Taxes
Legal Authority. T.C.A. § 67-3-1201, et seq.
Gasoline Tax

Description. The gasoline tax is a privilege tax imposed on al gasoline, fuel acohol (as defined in
T.C.A. 8 67-3-1203) and substitutes therefor imported into this state; the tax being levied when the
product first comesto rest in this state, subject to certain exceptions. T.C.A. 8 67-3-1301. Thetax
is administered by the Department of Revenue. T.C.A. 8§ 67-3-2001.

Rate: 20¢ per gallon. T.C.A.8 67-3-1301.

Distribution. The distribution formula for the gasoline tax is as follows:
(Some minor distributions are omitted)

1. Amount necessary (if any) to fund state debt through sinking fund account. T.C.A. 88
67-3-2001, 9-9-102, 9-9-105.

2. 9¢ of the 20¢ gasoline tax is distributed as follows:

a 28.6% (less 2% of this amount for Department of Revenue administration
expenses) to the county aid fund for county road purposes (prior to this
distribution, the County Technical Assistance Serviceis allocated $28,250 per
month), which is divided as follows:

(1)  50% isdivided equally among the 95 counties;
(20 25% isdivided among the counties on the basis of population; and
(3  25% isdivided among the counties on the basis of geographical area
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5.

Diesd Tax

b. 14.3% (less 1% of this amount for Department of Revenue administration
expenses) to the various municipalities and the municipa street aid fund
according to population.

C. Remainder (less 2% of this amount for Department of Revenue administration
expenses) to the state highway fund. T.C.A. 88 67-3-2001, 54-4-103.

2¢ of the 20¢ gasoline tax is distributed as stated in 2. above, except to receive its
portion the county must appropriate funds for road purposes from local revenue
sources in an amount not less than the average of the preceding five fisca years (bond
issues are excluded from calculation). If thisamount islessthan thefive year average,
the state allocation will be decreased by the difference between the five year average
and the current amount appropriated from local sources. These funds must be used for
resurfacing and upgrading county roads. T.C.A. 8 67-3-617.

3¢ of the 20¢ gasoline tax is distributed as follows:

a 661b% to the counties as other county aid funds are distributed (Iess 1% of this
amount to the Department of Revenue for administration expenses), to be used
for resurfacing and upgrading county roads.

b. 33a% to the municipalities as other municipal aid funds are distributed (less
1% of thisamount to the Department of Revenue for administration expenses).
T.C.A. 8§67-3-617.

However, 1¢ of this3¢ issubject to thelocal contribution rule as specified in paragraph
3 above.

6¢ is distributed to the state highway fund.

Description. Thediesal tax replaces the former motor vehicle fuel usetax. Thistax isaprivilege tax
imposed on the users of diesel fuel (asdefined in T.C.A. 8§ 67-3-1203) within this state, with certain
exceptionssuchasfud dyedinaccordancewithinternd revenue service regulations. T.C.A. §67-3-
1302. Thetaxisadministered by the Tennessee Department of Revenue. T.C.A. § 67-3-2005.

Rate: 17¢ per gallon. T.C.A. 8§ 67-3-1302.

Distribution. The tax is distributed as follows:

1.

2.

1.62% to the state general fund.

24.75% to the counties to become a part of the county highway fund in the following
manner:

a. 50% equally among all counties;
b. 25% on the basis of population; and
C. 25% on the basis of area.
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3. 12.38% to the municipalities on the basis of population, with minor exceptions.

4. 61.25% to the state highway fund. T.C.A. 8 67-3-2005.

Special Privilege Tax on Petroleum Products

Description. The special privilege tax on petroleum products is in addition to the gasoline and
dieseltaxes and isimposed on all petroleum products, subjectto certain exceptions. T.C.A. 8
67-3-1303. Thistaxis administered by the Tennessee Department of Revenue. T.C.A.867-3-
2006.

Rate: 1¢ per gallon. T.C.A. 8 67-3-1303.
Distribution. The special tax on petroleum products is distributed as follows:
1. 2% to general fund for administrative purposes
2. $12,017,000 per year to the Local Government Fund
a. $381,583 monthly to county highway departments on the basis of county
population.
b. $619,833 monthly to cities on the basis of their population, less $10,000
monthly to the Center for Government Training for in-service training of local

government officials and employees.

3. Remainder to the state highway fund. T.C.A. 8§ 67-3-2006.

Liquefied Gas Tax

Description. Thistaxis on liquefied gas used for the propulsion of motor vehicles on the public
highways of this state. Governmental agencies are exempt. This taxis paid in advance annually
by the owner of each motor vehicle licensed in Tennessee using liquefied gas as fuel. Out of state
users pay upon delivery of the liquified gas into the fuel supply tank of a motor vehicle. T.C.A.
88 67-3-2201 through 67-3-2212.

Rate: 14¢ per gallon T.C.A. § 67-3-2202.
Distribution. The distribution of the liquefied gas tax is as follows:
1. 9¢ of the 14¢ distributed as follows:
a 1.58% to the general fund.

b. 28.28% to the countiesto become apart of the county highway fund asfollows:
(1) 50% equaly among all counties;
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(2)  25% on the basis of population; and
(3  25% onthe basisof area
C. 14.14% to the municipalities on a population basis, with minor exceptions.
d. 56% to the state highway fund.
2. 3¢ of 14¢ distributed to the state sinking and highway funds.
3. 1¢ of 14¢ distributed as follows:
a 661b% to the counties as other county aid funds are distributed, less 1% to the
Department of Revenue for administration expenses.
b. 33a% tothemunicipalitiesasother municipal aid fundsaredistributed, less 1%
to the Department of Revenue for administration expenses.
4. 1¢ of 14¢ isdistributed to the state highway fund.
T.C.A. 8§67-3-2008.

Compressed Natural Gas

Description. A tax on the privilege of using compressed natura gas for the propulsion of motor
vehicles on the public highways of this state. Governmental agencies are exempt. T.C.A. 8§ 67-3-
2213.

Rate. 13¢ per gallon. For the purpose of determining the tax, a gallon equivalent factor of 5.66
pounds per gallon is used.

Distribution. Same as the diesel tax described above. T.C.A. § 67-3-2005.

Highway User Fud Tax

Description. The highway user fuel tax is imposed on owners and operators of qualified motor
vehicles engaged in interstate commerce in or through Tennessee. The amount of tax payableto the
state is determined by dividing the total number of milestraveled in the state by the average number
of milestraveled per gallon of gasoline or diesal fuel, or the per gallon equivalents of aternativefuels
and multiplying the result by the rates of the tax per gallon on the particular fuel used. T.C.A. 8867-
3-2302, 67-3-2304.

Distribution. Same as the taxes for the particular fuels which are used by the owner or operator.

Gasoline Tax for Local Transportation Funding

Legal Authority. T.C.A. 88 67-3-2101 through 67-3-2112.

Description. A tax levied by a particular county, municipality, or metropolitan government at their
option on the privilege of selling gasoline. The proceeds must be used to support public
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transportation services. Thistax only becomes effective after afavorable referendum vote is taken
inthelocality for which it isproposed. A county levy precludesamunicipal levy within that county.

Rate. 1¢ per gallon. T.C.A. § 67-3-2104.

Distribution. The tax is distributed to the county or municipality which levies the tax; however,
unless the county and any and all municipalities within it provide otherwise by contract, any county
which levies this tax must apportion it so that any municipality that provides public transportation
servicesreceives, asaminimum, apercentage of the proceeds equal to its percentage of the county’s
population. T.C.A. 8 67-3-2112.

Alcohol and Tobacco Taxes

Alcoholic Beverage Tax

Legal Authority. T.C.A. 88 57-3-301 through 57-3-307.

Description. Thistax ison the sale or distribution by sale or gift of wine and distilled spirits with
an alcoholic content of more than 5% by weight. T.C.A. § 57-3-301.

Rates: $1.10 per galon (29¢ per liter) of wine and $4 per galon ($1.06 per liter) of distilled
spirits. T.C.A. § 57-3-302.

Distribution. Thetax is distributed as follows:

1. Countieswhereadistillery islocated receive 4¢ per liter of thetax imposed onthesale
of distilled spirits.

2.  82.5% of the remainder to the genera fund.
3. 17.5% of the remainder to counties (general fund) asfollows:
a 75% of this amount is apportioned according to county population.
b. 25% of this amount is apportioned according to county area.
C. However, 30% of the amount distributed to countieswith apopulation of more
than 250,000 is distributed to cities in the county with population over
150,000. T.C.A. 8§ 57-3-306.

Mixed Drink Tax (Liquor By the Drink Tax)

Legal Authority. T.C.A. 88 57-4-301 through 57-4-308.

Description. Two related taxes are considered together under this topic. Both taxes are on the
privilege of selling alcoholic beverages at retail in this state for consumption on the premises. One

70



tax isan annual fixed amount based on the type and size of the business; the other tax is a percentage
levy (15%) based on the sales price of alcoholic beverages sold for consumption on the premises.
T.C.A. 8§ 57-4-301.

Distribution. These two taxes are distributed as follows:

1. The fixed annual tax goes to the state general fund for state purposes. T.C.A.
8§ 57-4-301.

2. Thegrossreceipts tax is distributed as follows:

a 50% to the state general fund to be earmarked for educational purposes.
b. 50% to local political subdivisions:

(1)) 50% in the same manner as the county property tax for schools is
expended. Except in Bedford County, municipalities which do not
operate their own school systems separate from the county must remit
% of their proceeds from this tax to the county school fund.

(2) 50% divided asfollows:

(@) Callectionsin unincorporated areas, to the county general fund.
(b) Collectionsin municipalities, to those municipalities.

(3 The 50% of the tax allocated to local political subdivisons which is
collected in amunicipality which is a premier tourist resort goes to the
schools of that municipality. T.C.A. 8 57-4-306.

Beer Tax and Beer Permit Privilege Tax

Legal Authority. T.C.A. 88 57-5-201 through 57-5-208.

Description. The beer tax is a privilege tax paid by every person, firm, corporation, joint stocks
company, syndicate or association in this state storing, selling, distributing or manufacturing beer and
alcoholic beverages of less than 5% alcoholic content by weight. T.C.A. 8 57-5-201. The beer tax
isastate tax and no county or municipality may levy any liketax. Persons or businessesthat sell or
distribute beer collect this tax and pay over the sums collected to the Department of Revenue on or
before the twentieth day of the month following the month in which the tax accrues. T.C.A. §8
57-5-201, 57-5-202, 57-5-203.

Rate. $3.90 per barrel. T.C.A. § 57-5-201.

Distribution. The beer tax is distributed as follows;
1. Thefirst $3.40 of the $3.90 tax rate:

a Up to 4% to the Department of Revenue to defray the expenses of
administration of thistax. T.C.A. § 57-5-202.
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b. Of the remainder

D 10.05% to the several counties equally for general purposes.

(2)  10.05% to the incorporated municipalities according to population for
genera purposes.

(3 0.41% to the department of mental health and mental retardation to
assist municipalities and counties in carrying out the provisions of the
“Comprehensive Alcohol and Drug Treatment Acts of 1973.”

(49)  79.49% to the state general fund. T.C.A. 8 57-5-205.

2. $0.50 of the $3.90 tax to the state highway fund to be used to fund programs for the
prevention and collection of litter and trash. T.C.A. 8 57-5-201.

Wholesale Beer Tax

Legal Authority. T.C.A. 88 57-6-101 through 57-6-118.

Description. Thisisastate levied tax on the sale of beer and similar acoholic beverages of not more
than 5% acoholic content by weight, wine excepted, a wholesale. T.CA.
§ 57-6-102.

Rate. 17% of the wholesale price. T.C.A. § 57-6-103.

Distribution. Thetax collected is distributed to the county or municipality of the retailer’ s place of
business, less 3% commission for the wholesaler and 2% remitted to the Department of Revenuefor
administration of thetax. Thetax isremitted tothemunicipality if retailer'splace of businessiswithin
the city's or town's boundary; otherwise, the tax is remitted to the county of the retailer's place of
business. T.C.A. 8 57-6-103.

Public Chapter 1101 of 1998, which was a major reform of the annexation and incorporation laws,
had animpact upon the way the wholesale beer tax is distributed among cities and counties. It
included a “hold harmless” provision to protect county revenue sources. When a city annexes
territory or a new city incorporates, revenue amounts generated in that area by the wholesale
beer tax which had been received by the county prior to the annexation or incorporation continue
to go to the county for fifteen years after the date of the annexation or incorporation. During that
time, any increase in the situs based portion of the revenues generated in the area would be
distributed to the annexing or incorporating municipality. If

commercial activity in the annexed area decreases due to business closures or relocations, a city
may petition the Department of Revenue to adjust the payments it makes to the county.
Tobacco Tax

Legal Authority. T.C.A. 88 67-4-1001 through 67-4-1025.

Description. Thisis a special state-levied privilege tax imposed on every dealer or distributor of
cigarettes and other tobacco products. T.C.A. 8 67-4-1002. However, the tax is passed on to the
consumer. T.C.A. 867-4-1003. Therate of thetax is6%2mills per cigarette or 13¢ per 20 cigarette
pack and 6% of the wholesale price on al other tobacco products or tobacco substitutes. T.C.A. 88
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67-4-1004, 67-4-1005. Thisstatetax isincluded in this chapter on county revenue sources because
the revenue from this tax is earmarked for public education, grades one through twelve. T.C.A. 8§
67-4-1025(b).

Motor Vehicle Taxes

Motor Vehicle Title and Registration Taxes

Legal Authority. T.C.A., title 55, chapters 1 through 6.

Description. Before operating any motor vehicle upon the streets or highways of this state, each
vehicle must be registered (subject to certain exceptions). Theregistrationfeeisaprivilegetax upon
operation and is administered by the Commissioner of Revenue, and collected by the county clerk of
the county of the owner's residence or the county wherein the vehicle is based or to be operated. A
non-resident may apply directly to the Department of Revenue for registration. T.C.A. 88
55-4-101(c), 55-6-105. Termsused in administering titlesand registrationsare defined in T.C.A. 88
55-1-101 through 55-1-121.

Distribution. These state registration fees and taxes are retained by the state, with 98% going to the
state highway fund and 2% going to the state general fund. T.C.A. 8 55-6-107.

Mobile Home Reqistration Fee

Legal Authority. T.C.A. § 55-4-111.

Description. The county clerk collectsamobile home registration fee. The amount of thefee varies
according to the length and width of the mobile home. T.C.A. § 55-4-111.

Distribution. The fees are distributed as follows:
1. Thefirst $1 to fund police pay supplement fund. T.C.A. 8 55-4-111.
2. 5% of remaining revenue - state
3. 95% of remaining revenue - county and city
a % of which is distributed in the same manner as the property tax for school
purposes.
b. % of which goesto the county or city general fund (depending on the location
of the mobile home), or as such county and city by contract provide. T.C.A. §

55-6-107.

County Motor Vehicle Privilege Tax (Whed Tax)

Legal Authority. T.C.A. 8 5-8-102.
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Description. Counties may levy a privilege tax on motor vehicles, commonly called a“whedl tax.”
Thetax may be levied by one of the following methods. (1) by passage of aresolution by a2/3 vote
of the county legidlative body at two consecutive regular county legislative body meetings; (2) by
passage of a resolution by the county legidative body by a regular mgjority with approva and
referendum provided for in the resolution; and (3) by private act. Notwithstanding a population
classification exception, the resolution is subject to areferendum if a petition signed by a number of
registered voters equal to 10% of the number of votersin the last gubernatorial electionisfiled with
the county election commission within thirty days of passage. T.C.A. § 5-8-102(b)(1).

Distribution. Distribution of these tax revenues may be for any county purpose specified in the
private act or resolution levying the tax.

Business Taxes
Business Tax
Legal Authority. T.C.A. 88 67-4-701 through 67-4-729.

Description. Certain businessesmust pay aprivilegetax based on grossreceiptsinlieu of ad valorem
taxes on inventory of merchandise held for sale or exchange. Definitions are located in T.C.A. 8
67-4-702. Each county and/or incorporated municipality in which a business, business activity,
vocation or occupation is conducted may levy abusiness tax, not exceeding the rates established by
state law. T.C.A. 8 67-4-704. The county clerk collects the tax. Every affected business must
register with the county clerk prior to engaging in business. T.C.A. § 67-4-706. County clerksand
city tax collectors have the option of retaining an attorney or other agent for the purposes of
collecting delinquent businesstaxes. T.C.A. 8§ 67-4-7109.

There are five classifications of businesses established by the business tax laws, each with different
rates. Class Five includes industrial loan companies and is only taxable by the state. Foreign
businesses filing within Class Four must execute and file abond with the county clerk in an amount
sufficient to pay the anticipated business tax liability for the balance of the tax period for which the
license applies. T.C.A. 8§ 67-4-707. Traveling photographers must file a $100 deposit with the
county clerk. T.C.A. 8§67-4-729.

The rate calculated for the business tax is based on a percentage of gross receipts (which varies
among the classifications) as adjusted for various credits and deductions. However, there is a
minimum annual $15 licensefee. T.C.A. 8 67-4-709.

Distribution. Each collector of each county must pay the commissioner 15% of the total amount
collected. However, the county clerk is not required to remit the 15% of any amount the clerk
collects as aresult of alocal field audit and related collection effort. T.C.A. 8 67-4-724.

Excise Tax Applied to Banks

Legal Authority. T.C.A. 88 67-4-2001 through 67-4-2017
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Description. Thisisa state tax on the net earnings of al state chartered banks, national banks, and
state and federally chartered savings and loans doing businessin Tennessee. Thistax appliesto other
corporations doing businessin Tennessee, but only the portion of revenue received from banks and
savingsand loan associationsis distributed to countiesand municipalities. T.C.A. 867-4-2017. Net
earningsisdefined in T.C.A. 8 67-4-2006. Thetax rateis6% of net earnings. T.C.A. 8§ 67-4-2007.

Distribution. Three percent of the net earnings of the bank and the net earnings of a financial
ingtitution unitary business determined on a combined basis for the fiscal year second preceding the
year in which distribution is made, less 7% of the ad valorem taxes paid by the bank or financial
ingtitution unitary business on its real property and tangible personal property in that fiscal year, is
allocated between the county and the municipa government where the office of the bank or financia
ingtitution unitary businessis located in the same proportion as the property tax rate of each taxing
jurisdiction bears to the sum of the property tax rates. Other adjustments to this basic formula are
made to ensure minimum paymentsand consideration of branch banksin other counties. Thebalance
is distributed to the state general fund. T.C.A. 8 67-4-2017.

Other Taxes

Hall Income Tax

Legal Authority. T.C.A. 88 67-2-101 through 67-2-121.

Description. This is a tax on income derived from stocks and bonds, as defined in T.C.A.
88 67-2-101 and 67-2-102. Thereare numerous exemptions, including a$1,250 persona exemption
on individual returns and $2,500 on joint returns. T.C.A. § 67-2-104. Thetax is collected by the
Department of Revenue at arate of 6% per annum. T.C.A. 8 67-2-102.

Distribution. Thetax is distributed as follows:

1. Upto 10% of the first $200,000 of taxes collected and 5% of amounts over $200,000
go to the Department of Revenue for administration of thetax. T.C.A. § 67-2-117.

2. The taxes collected on income from stocks and bonds after deducting administration
expenses are distributed as follows:

a 5/8 to the state general fund;

b. 3/8 to the counties and municipalities of the state. If the taxpayer residesinside
of the corporate limits of a municipality, then to that municipality; but if the
taxpayer resides outside of any municipa limits, then to the county of the
taxpayer'sresidence. T.C.A. 8§ 67-2-119.

Hotel/Motdl Tax
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Approximately sixty counties have levied a tax on the privilege of occupancy of hotel and motel
rooms and similar space. In most counties, thislevy has been authorized by private act. Davidson
County utilized agenera law, T.C.A. 8 7-4-101, et seqg. (known asthe Tourist Accommodation Tax)
applicable only to counties with a metropolitan form of government.

Therate of thetax varies according to the terms of the various acts. 1n 2000 the lowest rate was 2%
and the highest 10% of the price of the lodgings. The administration and collection procedures and
the use of the tax proceeds vary from county to county; consequently, each county's private act or
the public act applicable to counties with a metropolitan form of government must be consulted for
details. A summary of these actsis provided annually in the CTAS publication, Tennessee County
Tax Statistics.

After May 12, 1988, any private act which authorizesacity or county, except Rutherford, Shelby and
Williamson counties, to levy a hotel/motel tax must limit its application as follows:

1. A city shdl only levy such tax on occupancy of hotels located within its municipal
boundaries.

2. A city shal not be authorized to levy such tax on occupancy of hotels if the county in
which such city is located has levied such tax prior to the adoption of the tax by the
city; and

3. A county shall only levy such tax on occupancy of hotels within its boundaries but
outside of the boundariesof any municipality which haslevied atax on such occupancy
prior to the adoption of such tax by the county. T.C.A. § 67-4-1425.

State Litigation Tax

Authority. T.C.A. 88 67-4-601 through 67-4-606, 16-15-5007, 16-15-5008.

Description. The General Assembly has provided a privilege tax on litigation, collected upon the
commencement of acivil action, afinding or pleaof guilty or submissionto afineinacriminal action,
the filing of an appeal or writ of error or certiorari, judgment against the defendant in any original
civil action brought by a city, county or the state or upon judgment or final decree against the
appellee when the appellant is a city, county or the state. Such tax is administered by the
Commissioner of Revenue and collected by the clerks of Supreme Court, Court of Appeals, circuit
courts, criminal courts, probate courts, county court, courts of law and equity, chancery courts,
genera sessions courts, city courts and any other inferior courts the General Assembly may create.

The following are state privilege taxes upon litigation:

1. Civil suitsin Courts of Record
T.C.A. 867-4-602(a), (6), () ............ $23.75

2. Civil suitsin General Sessions
T.C.A.867-4-602(a), (6), (f) ............. $16.75



T.CA.816-155007 ..............u.... +$1.00
Total inGeneral Sessions . ............... $17.75

Criminal casesin Courts of Record
T.C.A.867-4-602(b),(€) ................ $29.50

Criminal casesin General Sessions
T.C.A.867-4-602(b), (€) ............... $29.50

In addition, in all criminal cases in any state, county or municipal court for any violation of title 55,
chapter 8, or for any violation of any ordinance governing the use of a public parking space there
is levied an additional state litigation tax of $1.00. Provided however that the only litigation or
privilege tax collected for a violation of any ordinance governing use of a public parking space
shall be this $1.00 tax. T.C.A. 8§ 67-4-602(f).

Distribution. These various taxes are distributed as follows:

1.

Thefirst $2 of thelitigation tax for criminal casesis paid to the state treasury and used
by the Department of Education to provide driver's education in the public schoolsand
$2.75 of the litigation tax for criminal casesis paid to the state treasury to be used as
provided in T.C.A. 8 40-14-207 (defense costs of indigent). T.C.A. 8§ 67-4-602(b).

The$2.50tax indl criminal and civil caseswhichisauthorized by T.C.A. 67-4-602(e)
isdeposited in the state general fund, notwithstanding the provisionsof T.C.A. 8§ 67-4-
606.

The $1 tax levied on civil casesin general sessions court is used:

a  50% to pay the cost of expenses the Administrative Director of the Courts will
incur in serving the general sessions judges, and

b. 50% to pay the cost of retirement pay for retired general sessionsjudges. T.C.A.
§ 16-15-5007.

The $10 litigation tax in civil cases in courts of record, the $3 litigation tax in civil
cases in general sessions, and the $1 tax on moving violations and parking tickets,
levied according to T.C.A. 8§ 67-4-602(f), shall be deposited into the civil lega
representation of indigents fund authorized and created under T.C.A. 8§ 16-3-808.

The remaining proceeds of $21.25 of the criminal litigation tax and the $11.25 tax on
civil cases are divided as follows:

a.  0.08% for operation of Tennessee Corrections Institute;

b. 11.12% to genera fund to be used by Department of Education and Department
of Safety to promote driver education and highway safety as follows:
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(1) 75% to Department of Education
(2) 25% to Department of Safety.
Cc. 43.71% to be held in the state treasury as used as follows:
(1) 72.5% to the criminal injuries compensation fund; and
(2) 27.5% to victims of crime assisted by the fund established pursuant to
T.C.A. §9-4-205
d. 12.06% for costs of retirement benefits for county judges;
e. 23.74% for costs of retirement benefits for county officias; and
f.  1.64% for state court clerks conference.

6. $1 of the tax on litigation in crimina cases is earmarked for electronic fingerprint
imaging systems for local law enforcement agencies and the TBI.

7. Remainder to state genera fund to be used asfollowsfor all fiscal years subsequent to
the fiscal year ending June 30, 1986:

a 27.5%tothevictimsof crime assistance fund created pursuant to T.C.A. §9-4-
205; and
b. 72.5% to the criminal injuries compensation fund. T.C.A. 8§ 67-4-606.

County Litigation Taxes

Authority. T.C.A. 88 67-4-601, 16-15-5006.

Description. Counties have authority to levy alocal litigation tax up to the amount levied as state
litigation tax. This local litigation tax may be levied by private act, by resolution of the county
legidative body, or by acombination of private acts and county legidative body resolutions. Clerks
of the various courts to which such tax applies as specified in the private act or resolution collect the
local litigationtax. The private actsand local resolutions of eachindividua county must be consulted
for that county's litigation tax rate.

In addition to matching the state litigation tax, T.C.A. 8 16-15-5006 authorizes counties, except
counties having a population in excess of 450,000, to levy alitigation tax of up to $6.00 per case for
each case filed in general sessions court or in a court where the general sessions judge serves as
judge, except juvenile court, by resolution passed by a 2/3 vote of the county legidative body,
proclaimed by the presiding officer and certified to the secretary of state. This statute also contains
aprovision allowing the litigation tax to be raised above $6.00 if in any fiscal year the proceeds of
the tax do not raise sufficient revenue to fund the salary, under the circumstances specified in the
statute. See Op. Tenn. Att’'y Gen. U94-130.

Inthe 2000 General Assembly, the legislature passed a general law to authorize counties to levy
an additional local privilege tax on litigation in all civiland criminal cases instituted in the county,
not including those instituted in municipal court. The new tax may be levied by a resolution
passed by a two-thirds vote of the county legislative body. The additional tax cannot exceed $10
per case. Proceeds from this tax must be used exclusively for purposes of jail or workhouse
construction, re-construction or upgrading, or to retire debtissued for those purposes. The law
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contains a sunset provision that causes the tax levy to cease once the costs of the project have
been paid or the debt for the project has been retired. Public Acts of 2000, Chapter 886.

Notincluding the tax authorized by Chapter 886 of the Public Acts of 2000, the maximum local
litigation tax in all counties except Davidson, Knox and Shelby, may be summarized as follows:

Civil cases in general sessions court $ 23.75
Criminal cases in general sessions court 35.50
Civil cases in courts of record 23.75
Criminal cases in courts of record 29.50

Distribution. Distribution of the county litigation taxes which are to match the state levy may be
used for any county purpose or purposes specified in the private acts or resolutions. The county
litigation tax authorized by T.C.A. 8§ 16-15-5006 is earmarked for thesalary of thegeneral sessions
judge.

Marriage License Taxes

Authority. T.C.A. 88 67-4-411, 67-4-503, 67-4-505.
Distribution. Two state privilege taxeson marriage and alocal option privilegetax on marriage may
be levied in an amount up to $5.00 by resolution of the county legidative body. The administrator
of the state tax isthe Commissioner of Revenue. The collector of both state and local marriage taxes
is the county clerk.
The rate of these taxesis as follows:
1. Stateprivilegetax, T.CA.867-4-411 . ...... ... .. 0. $15.00
2. Stateprivilegetax, TC.A.867-4-505 ........ ... $5.00

3. County privilegetax, T.C.A. § 67-4-502,
UP O ot $5.00

These taxes are distributed as follows:
1. T.C.A.867-4-505 state tax ($5) is used:
a. 5% to county clerk as feesfor collecting and paying over the revenue, T.C.A. 8§
8-21-701(55); and
b.  95% used for county school purposes.

2. T.CA.§67-4-411 ($15) tax is used:

a 5% to clerk as commission,
b. theremainder isforwarded to the Commission of Revenue
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3. The county tax is distributed according to county legislative body resolution.
Fees of County Officers

The county receives money through fees and commissionsfor services performed by county officials.
The register, county clerk, trustee, sheriff, circuit and criminal court clerks, and clerk and master
receive fees or commissions for their services. The excess fees are a source of county revenue for
purposes other than the maintenance of these offices.

The statutory references for the fees of these offices are as follows:

Clerksof Courts: T.C.A. 88 8-21-401 through 8-21-407, 10-7-111, 10-7-117, 18-5-106, 22-2-204,
26-5-108, 26-2-106, 29-22-103, 29-22-105, 30-2-306, 30-2-314, 30-2-709, 32-1-112, 34-2-103, 34-
7-104,36-5-111, 36-5-312, 36-5-405, 38-6-103, 40-3-203, 40-3-204, 40-24-101, 40-24-107, 40-25-
107, 55-8-152, 55-10-306, 55-12-129, 56-9-123, 67-5-2403, 67-8-406, 67-8-409, 68-3-402.

County Clerks: T.C.A. 88 8-21-401 through 8-21-408 and 8-21-701 through 8-21-703, 8-16-109,
7-81-108, 55-4-101, 55-4-105, 55-4-221, 55-4-223.

Registers: T.C.A. §8 8-21-1001, 7-81-108, 47-9-403 through 47-9-407, 47-9-525, 67-4-409(d),
10-7-114, 48-11-309, 61-2-206, 48-51-303.

Sheriffs: T.C.A. §§ 8-21-901 through 8-21-903, 7-81-108, 26-2-106, 36-5-312, 40-9-127, 55-8-
152(f), 67-5-2410.

Jailers Fees: T.C.A. 88 8-26-105, 41-4-115, 41-4-105.

Trustees: T.C.A.888-11-110, 54-4-103, 54-9-112, 69-7-139, 69-7-145, 69-6-220, 69-6-835, 69-6-
931, 54-12-111, 54-12-424, 54-12-425 and 38-5-119 through 38-5-121.

Accounting for Fees. There aretwo basic methods of using and accounting for feesreceived. Under
the oldest system, the officer remits to the trustee, on a quarterly basis, fees, commissions, and
charges collected in the preceding quarter in excess of the deputies and assistants saaries, the
necessary office expenses, and theofficia'ssalary. T.C.A. 88-22-104. Under thissystem the official
may retain feesin an amount equal to three times the official's monthly salary and the deputies and
assistants salaries. The sheriff isno longer under thisfirst system.

In addition, the legidative body may adopt an alternative system for any of the fee officers or al of
them, except for the sheriff who is required to be under this second system. T.C.A.
8 8-22-104. Under thissystem, the fee officer paysto thetrustee all fees, commissions, and charges
collected by the office on amonthly basis. In return, the legidative body appropriates the officer’s
saary, the salaries of the deputies and assistants, and the authorized office expenses. The sheriff is
always under this “aternative’ system.

80



Under both systems, the deputies and assistants salaries may be determined by court decree or by
letter of agreement. Under the latter method, if the fee official and the county executive agree on the
number and salary of deputies and assistants for the office (and this is within the budget amount), a
letter of agreement may be signed and entered into the courts' records; no salary suit is necessary.
T.C.A. 8§ 8-20-101. The legidative body under the old system does not appropriate funds for the
officer'ssalaries or regular office expenses unlessthe office fees areinadequate. However, under the
aternative system, the legidative body must appropriate funds for the officer's salary, deputies and
assistants salaries, and other expenses of the office regardiess of the office fees. The excess fees
become part of the county general fund and may be appropriated for any proper county purpose. For
amore detailed discussion of the fee and salary systems, see Chapter 3.
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CHAPTER 7

FINANCIAL STRUCTURE OF COUNTY GOVERNMENT

Financia structure on the county level is generally organized around each local officia and the
revenues and expenses of each of these offices, which operate separately within the framework of the
county financia structure asawhole. Thetrustee acts asthe county banker and handles receiptsand
disbursements, the latter of which must be authorized by the county legidlative body according to
statutes enacted by the General Assembly and decisions rendered by the state courts. Accordingly,
no county funds may be expended unless authorized (or “appropriated”’) by the county legidative
body. T.C.A. 85-9-401. This appropriation procedure is a phase of the annual budgeting process
which begins in January and usually endsin July with the approva of the budget.

County financial functions involve current operations as well as capital project financing and debt
retirement. (Thelatter two topicswill be treated separately in Chapter 8.) The day-to-day expenses
relatingto personnel, supplies, materias, utilities, contracted services, upkeep of facilities, and similar
costs of providing county services are referred to as current operating expenses. To pay for these
expenses the county collects fees authorized by statute, levies and collects taxes, and receives
revenues from the state and federal governments. Like a business, the county has income (referred
to as revenues) and expenses. Also like a business, the county's financial management involves
budgeting, accounting, purchasing, payroll, cash flow, and related areas. Unlike abusiness, acounty
has very limited implied powers. It must operate strictly by the express provisions of the law in
carrying out these functions. There are three types of state laws applicable to the county financia
function: (1) general laws, (2) general laws with local option application, and (3) private actsfor a
specific county.

Financial Management Under the General Law

Unless a county has elected to operate under a genera law with local option application or has
adopted a private act passed by the General Assembly (or is operating under a county charter or
metropolitan government charter), the county must manage its finances in accordance with the
genera lawsfor al counties. General laws provide guidance in the areas of budgeting, accounting,
purchasing, and investment of temporarily idle county cash funds.

Budgeting. Under general laws each operating department isrequired to prepare and submit abudget
to the county executive on or before April 1 of each year, or on another date specified by the county
legidativebody. T.C.A. 85-9-402. Thisbudget should provide the county legidative body with an
estimate of the funds required by the department during the coming fiscal year. T.C.A. § 5-9-402.
Also, the county legidative body may appropriate general fundsfor thefinancia aid of any nonprofit
charitable organization or any nonprofit civic organization having federal tax exempt status under
Section 501 (c)(4) of the Internal Revenue Code, and chambers of commerce qualifying under
Section 501 (c)(6) of the Internal Revenue Code. A nonprofit organization requesting assistance
must submit financial reports to the county clerk and these are available for public inspection. The
county legidlative body is mandated to provide guidelinesfor the expenditure of thesefunds. Notice
must be made in a newspaper of genera circulation in the county of the intent to make an
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appropriation to anonprofit but not charitable organization before the appropriationismade. T.C.A.
§ 5-9-109.

The county legidative body will review the submitted departmental budgets and requests for
assistance, combine them into one county budget, and approve a budget for the fiscal year which
begins July 1 and ends June 30. The law specifies that the proposed annual operating budget must
be published in a newspaper of general circulation within one day after presentation. However, the
budget cannot be adopted until at |east ten days after publication. The annual operating budget must
contain abudgetary comparison for the following four governmental funds: general, highway/public
works, general purpose school fund, and debt service. T.C.A. 8 5-8-507. The state Comptroller of
the Treasury prescribes the required form of the county budget. T.C.A. 8 5-9-403.

The county budget, as approved by the county legidative body, is the guide for determining the
appropriation of all county operating funds for county departments, offices, and agencies. T.C.A.
§5-9-401. The budget format has major categories for each department or service, with line items
for salaries, supplies, and other expenses under each major category. This format is commonly
referred to as a “line item” budget. In this budget the county may appropriate funds for specific
purposes as prescribed by state law. See T.C.A. 88 5-9-101 through 5-9-112 (and other code
sections specifying other purposes). Also, the county legidative body isgenerally considered to have
the authority to amend, reduce, or add to the budget submitted by county operating departments,
except for the education department budget which must be approved or rejected as awhole. The
county legidative body may not make transfers between the major funds, such as school, highway,
general, and debt service, but it may make budget amendments within funds during the course of the
fisca year. T.C.A. 8 5-9-407. In some counties, approval of line item amendment requests by
department heads is made by the budget committee under authority granted in the annual budget
resolution. Nevertheless, al amendments to the county education budget must first be approved by
the board of education and then by the county legidlative body. T.C.A. § 5-9-407.

A county may receive charitable contributions for the genera fund. If funds are given subject to
certain conditions asto their use, the county legidlative body must approve acceptance of the gift and
it must be used for such purposes. If funds are restricted, the money is placed in the county genera
fund and appropriated according to normal budgetary process. If the gift is of personal or red
property which is subsequently sold by the county, the revenue form such sale must be deposited in
thegenera fund. T.C.A. 85-8-101. Donationsfor roads or schoolsare discussed in Chapters 11 and
12 respectively.

Accounting. The state Comptroller of the Treasury, with the approval of the governor, isrequired
to deviseamodern and effective bookkeeping and accounting system to be used by all county officials
and agencies handling the revenues of the state or its political subdivisions, and is to prescribe the
minimum standards required under that system. T.C.A. 8§ 5-8-501. Each county and agency of the
county isrequired to meet these standards; if it failsto do so, the county isobligated to pay the actual
cost of auditing abovethe standard fee prescribed in T.C.A. §9-3-210. T.C.A. 88 5-8-502, 5-8-503.
Each department must filean annual financial report for thefiscal year ending June 30 with the county
executive and the county clerk, who provides copies to members of the county legidative body.
T.C.A. §5-8-505. Thereisno longer apublication requirement for these financia reports.
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Therearea so some specific statutorily required accounting proceduresfor certain county officesand
departments. Accounting proceduresfor the county executivearefoundin T.C.A. 8§ 5-6-108; for the
county education department, see T.C.A. 88 49-2-203 and 49-2-301; and for the county highway
department, see T.C.A. § 54-7-113.

Purchasing. The laws regarding purchasing for county governments are not uniform. There are
many state laws of general application, as well as several local option laws discussed later in this
chapter, which may apply. For example, the county department of education has its own
purchasing laws which appear in Title 49 of the Tennessee Code Annotated, but these laws are
superseded or modified in those counties that have adopted the optional County Financial
Management System of 1981, T.C.A. §5-21-106 et seq. Further, in counties that have adopted
the County Purchasing Law of 1957, another optional general law, the county board of education
may or may not use the central county purchasing system depending upon the approval of the
state commissioner of education. T.C.A. § 5-14-115.

The County Uniform Highway Law, at T.C.A. 8§ 54-7-113, provides a purchasing law for the county
highway department when purchasing for the departmentis not governed by private act or when
the county has not adopted either the County Purchasing Law of 1957 or the County Financial
Management System of 1981. Nevertheless, even where private acts generally govern the
purchases of the county highway department, purchases of less than $5,000 are not required to
be publicly advertised and competitively bid. The purchasing provisions of the County Uniform
Highway Law do not apply to Shelby, Davidson, Knox, and Hamilton counties.

Purchases from the general fund are governed by the County Purchasing Law of 1983, T.C.A.
§5-14-201 et seq., unless the county operates under a county or metropolitan government
charter, or has adopted the County Financial Management System of 1981 or the County
Purchasing Law of 1957. Also, this general law does not apply to counties with private acts if the
private act provides for public advertising and competitive bidding for purchases over $5,000 or
a lesser amount.

The County Purchasing Law of 1957, found in T.C.A. 88 5-14-101 through 5-14-116, may be
adopted by the votersin areferendum or by a two-thirds (2/3) vote of the county legislative body.
This actis one of the three companion Fiscal Control Acts of 1957 discussed later in this chapter.

The County Financial Management System of 1981, also discussed later int his chapter, is found
inT.C.A. 885-21-101 through 5-21-129. This system also must be approved by a two-thirds (2/3)
vote of the county legislative body or a majority of the voters in order to be effective in any
county. T.C.A.85-21-126. This law provides for a consolidated financial management system
to administer the finances of all county funds that are handled through the office of the trustee,
including purchasing procedures. Unlike the 1957 laws, school funds are managed under this
system just like all other county funds, unless the Commissioner of Education removes the school
department from the system. T.C.A. § 5-21-124.

The County Purchasing Law of 1983, T.C.A. 8 5-14-201 et seq., applies to purchases by
authorized officials using county funds, except that it does not apply to purchases from county
highway funds, county education funds, or purchases by counties that have adopted the County
Purchasing Law of 1957 or the County Financial Management System of 1981. Neither does this
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actapply in counties operating under a county or metropolitan government charter. Furthermore,
the act does not apply to counties with private acts if the private act provides for public
advertising and competitive bidding for purchases in excess of $5,000 or alesser amount as
established by the private act.

Tennessee Code Annotated § 5-14-204 requires that all purchases and leases or
lease-purchase agreements made under the County Purchasing Law of 1983 be made or entered
into only after public advertisement and competitive bidding, except for (1) purchases costing less
than $5,000, (2) goods or services which may not be procured by competitive means because
of the existence of a single source or because of a proprietary product, (3) supplies, materials
or equipment needed in an emergency situation, subject to reporting requirements of the county
legislative body and the county executive, (4) leases or lease-purchase agreements requiring
payments of less than $5,000 per year, and (5) fuel and fuel products purchased in the open
market by governmental bodies. County legislative bodies may by resolution lower the dollar
amountover which competitive bids are required, and may also adopt regulations providing
procedures for implementing this act.

Counties with populations over 150,000 are authorized to make purchases under $10,000 without
competitive bids or proposals, but these counties may retain their present competitive bidding
requirements or establish different limits by private act or charter provision. T.C.A. § 12-3-1007.

County governments may use pricing discounts obtained by the National Association of Counties
(NACo) Purchasing Alliance by considering the NACo price in the same manner as a formal bid
orinformal quotation under the county’s bidding laws. T.C.A. 8§ 12-3-1008. The Tennessee
Department of General Services (TDGS) may upon request, purchase supplies and equipment
for any county. Counties, without public advertisement and competitive bidding, may purchase
under the provisions of contracts or price agreements entered into by TDGS. Also, county
governments may purchase goods, except motor vehicles, under federal General Services
Administration (GSA) contracts, to the extent permitted by federal law or regulations. T.C.A. §
12-3-1001.

County governments may distribute solicitations and receive bids, proposals and other offers
electronically, but cannot require small or minority owned businesses to receive or respond
electronically. T.C.A. § 12-3-704. Counties, municipalities, utility districts and other local
governments may participate in cooperative purchasing agreements for procurement of supplies,
services or construction. T.C.A. § 12-3-1009.

The procurement of professional services, such as architectural and engineering services and
financial advisory services, isgoverned by T.C.A. § 12-4-106. There are many other statutes
which are not discussed here, but which may affect the manner in which purchases of particular
goods and services are to be made. These statutes are scattered throughout the Tennessee
Code Annotated, depending upon the subject area. There are, for example, several statutes
dealing with bidding in connection with construction contracts which appear in Title 62 of the
Tennessee Code Annotated. Purchasing matters should be carefully reviewed and county
attorneys should be consulted with regard to compliance with the requirements of all applicable
statutes.
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Investment of County Funds. Under general state law a county is directed to invest all idle county
funds. T.C.A. 8 5-8-301. The county legislative body selects investments from the list of
approved options and has authority to appoint an investment committee to carry out the county's
investment program. T.C.A. 85-8-302. The legislative body may appoint the county trustee to
the investment committee and may designate the trustee as the official who oversees the
investments. Alternatively, the legislative body may delegate the authority to choose an investor
to the investment committee. Op. Tenn. Att'y Gen. 94-065 (May 4, 1994). In a county which has
adopted the County Financial Management System of 1981, the investment committee would still
set policies and procedures for investing idle funds, but the director of finance would have the
authority to make the investments within the guidelines set by the law and the committee’s
policies. T.C.A. 88 5-21-105(e), 5-21-107(a).

There are three categories of idle county funds which may be invested: (1) funds derived from
bond proceeds, (2) funds from the sale of assets, settlements, or other infrequent occurrences,
and (3) other idle county funds. All three categories may be invested in any of the following:

1. Bonds, notes, or treasury bills of the U.S. as well as other obligations guaranteed
by the U.S. or its agencies;

2. Certificates of deposit and other evidences of deposit of state and federally
chartered banks and savings and loan associations, provided that these
investments are properly secured;

3. Obligations ofthe U. S. orits agencies under arepurchase agreement, ifand only
if made according to state funding board procedures and approved by the director
of local finance;

4. The state investment pool;

5. State bonds, if they have a rating of A or higher;

6. Nonconvertible debt securities of the following issuers provided such securities are
rated in the highest category by at least two nationally recognized rating services:

(A) The federal home loan bank;
(B) The federal national mortgage association;
(C) The federal farm credit bank;
(D) The student loan marketing association; and
7. The county's own bonds or notes issued in accordance with title 9, chapter 21.

Additionally, counties with a population of 20,000 to 150,000 may investidle funds in prime
commercial paper ifitis rated in the highest category by at least two commercial paper rating
services and the paper has a remaining maturity of ninety days or less. T.C.A. § 5-8-301.

There are other restrictions on the investment of specified county funds, as well as requirements
for protection of county funds through proper collateralization of the investment. T.C.A. 8§
5-8-301. The advice of the director of local finance, CTAS county government consultant, or
county attorney will be helpful in determining available investment options, the correct procedures
for making such investments, and the proper collateral to protect county investments.

Financial Management Under General Laws With Local Option Application
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As the financial structure of counties grew more complex and cash flow increased, many counties
considered the general laws vague and incomplete. Furthermore, the management of county
finances under the general law is a fragmented system in which each department makes
purchases without issuing purchase orders and maintains separate accounting records. Under
this system it is difficult to manage the cash flow for investing funds and to properly determine the
county financial condition. To compensate for these deficiencies the General Assembly passed
the Fiscal Control Acts in 1957, the County Financial Management System in 1981, and the Local
Option Budgeting Law in1993. Although these are general laws, they only apply to counties in
which they have been approved by a two-thirds vote of the county legislative body. (Atable
listing the budgeting act under which each county operates is included in the Appendix to this
manual.)

The primary reasons for these acts were to: (1) better utilize business management techniques,
(2) consolidate and establish a uniform financial system, (3) improve utilization of county
resources, (4) provide for the employment of a trained technician in finance, and (5) improve
county financial information.

Local Option Budgeting Law of 1993. This act, codified at T.C.A. 88 5-12-201 through 5-12-217,
provides an optional budgeting procedure for all county departments which are funded from
county appropriations. It may be adopted by a two-thirds vote of the county legislative body.

The primary thrust of this legislation is to provide a system through which a county may develop
a consolidated budget for all county appropriations, adopt a tax rate and appropriation resolution
to fund that budget, and specify a deadline by which these actions must be taken. In brief outline,
this procedure begins no later than February 1 of each year when the county executive distributes
to each department budget forms upon which to submit a proposed budget. T.C.A. §5-12-206.
Additionally, the county executive furnishes estimated revenue information to the departments
of education and highways, based upon the assessor's estimation of property valuation. T.C.A.
§5-12-207. Along with their proposed budgets, those two departments then submit a form tax
rate resolution showing how much property tax they are requesting to fund their budgets. The
proposed budgets are then consolidated and submitted to the county legislative body on or before
June 1. The statute specifies procedures for resolving disputes, T.C.A. 8 5-12-209, and for
amending the budget. T.C.A. 88 5-12-209, 5-12-212, 5-12-213.

This act can work in conjunction with either of the other two local option budget laws (discussed
below) or with private acts. The only portion of this budgeting plan that cannot be superseded
by other general law or private act adopted by the county isfound in T.C.A. 8 5-12-210. This
sectionrequires that the county legislative body adopt a budget, tax rate, and appropriation
resolution no later than July 31 for that fiscal year beginning on the first day of July. The county
legislative body can adopt the budget as proposed by the department heads or as consolidated
by the county executive or budget committee. If the budgetis not adopted before the beginning
of the fiscal year on July 1, then the county operates on a monthly allotment, based upon the
preceding year's budget, during the month of July. Ifthe budget still is not adopted by August 15,
then the portion of the budget proposed by the department of education, together with any
modifications agreed upon by the board of education, will become effective by operation of law.
T.C.A.85-12-210. This provision also includes the property tax rate and appropriation which the
education department has proposed to fund its budget. The operating budget for the remainder
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of county departments, excluding education, is the consolidated budget, including proposed
amendments, which was submitted by the county executive or the budget committee. This
budget, together with the proposed tax rate and appropriation measures required to fund it, also
becomes effective by operation of law. Finally, the act requires a balanced budget and contains
provisions for adjustments if unanticipated circumstances are likely to resultin a budget surplus
ordeficit. T.C.A.885-12-215through 5-12-217. Procedures foramending a budgetin effect
are described in T.C.A. 88§ 5-12-212, -213.

The County Financial Management System of 1981. ThisactisfoundinT.C.A. 8§ 5-21-101 through
5-21-129 and providesfor the consolidation of financia functions and the establishment of afinancia
management system for al county funds handled by the county trustee. (Fee and commission
accounts of fee offices are not handled by the county trustee and, therefore, not included under the
act.) The system is similar to that found in the 1957 acts; however, under this plan the county
operates under one act rather than three. This system must be approved by atwo-thirds vote of the
county legidative body or amagjority of the votersin order to be effective in any county. T.C.A. 8
5-21-126.

Under the County Financial Management System of 1981, a finance department is created to
administer thefinances of the county for all funds handled by thetrustee, in conformity with generally
accepted principles of governmental accounting and rules and regulations established by the state
Comptroller of the Treasury, state Commissioner of Education, and state law. T.C.A. 8
5-21-103. Unlikethe 1957 laws, this program includes the management of school fundsjust like all
other county funds, although the Commissioner of Education may remove the school department if
records are not properly maintained in atimely manner. T.C.A. § 5-21-124.

This system requires a county financial management committee consisting of the county executive,
supervisor of highways, superintendent of education, and four members elected by the county
legidative body. These latter four need not be members of the board of county commissioners, but
may be. T.C.A. 85-21-104(b). The committee establishes policies, procedures, and regulationsto
implement asound, efficient county financial system. T.C.A. §5-21-104(e). Additionally the county
legidative body, by resolution, may create specia committees or may authorize the financia
management committee to assume any or all of the following functions. (1) budgeting,
(2) investment, and (3) purchasing. T.C.A. 8 5-21-105.

The county financial management committee appoints adirector of finance. Minimum requirements
for this position include a bachelor of science degree, with at least 18 quarter hours in accounting,
although the committee may select a person with two years of acceptable experience in a related
position. T.C.A. 8§ 5-21-106. The compensation of the director is established by the committee
subject to the approval of the county legidative body. T.C.A. 85-21-106(c). Thedirector oversees
the operation of the department of finance and installsand maintainsapurchasing, payroll, budgeting,
accounting, and cash management system for the county. T.C.A. 8 5-21-107. The director must
have ablanket bond of at least $50,000 for the faithful performance of the director’ sduties. T.C.A.
§ 5-21-109.

The department of finance, under the supervision of the director and subject to the policies and
regulations of the county financial management committee, is responsible for the following areas:
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Budgeting: T.C.A. 88 5-21-110 through 5-21-114;

Accounting Fiscal Procedures: T.C.A. 88 5-21-115 through 5-21-116;
Payroll Account: T.C.A. §5-21-117,

Purchasing: T.C.A. 88 5-21-118 through 5-21-120;

Conflict of Interest - Improper Gifts: T.C.A. §5-21-121; and
Compensation of Committee Members. T.C.A. § 5-21-122.

ouprwbdpE

This system is to be installed within thirteen months, beginning on July 1 of the fiscal year after its
adoption and completing the process by August 1 of the second fiscal year. T.C.A.
§5-21-127.

The Fiscal Control Acts of 1957. The Fiscal Control Acts of 1957, found in T.C.A. 88 5-12-101
through 5-14-116, wereintended to provide ameansfor countiesto consolidate functions, establish
uniform financia procedures, and incorporate business practices into the management of county
finances. They are divided into three separate acts. budgeting, accounting, and purchasing. A
county may enact any or al of the three acts; however, it isdifficult to implement less than al three
acts because each refers to certain provisions of the others. These acts, either individually or
together, are adopted by atwo-thirds vote of the county legidlative body or by amajority public vote
in areferendum.

If these acts are adopted, all funds managed by the county executive and the highway supervisor are
automatically covered by them. School fundsmay be placed under the management of these actsonly
if the state Commissioner of Education approves the transfer. T.C.A. § 5-13-110.

The County Budgeting Law of 1957 found in T.C.A. 88 5-12-101 through 5-12-114, if adopted by
a county, provides for a budget committee made up of five members who include the county
executive as well as four other members appointed by the county executive and confirmed by the
county legidativebody. Thefour gppointed members may be members of the county legidative body
but are not required to be. The county executive serves as chairperson of this committee. T.C.A. 8§
5-12-104. The budget committee performs al duties prescribed by law for the budgeting process,
including preparation and control. T.C.A. 88 5-12-104, 5-12-106, and 5-12-107. Each year while
the budget isunder consideration, a synopsis of the proposed budget and property tax rate are to be
published in anewspaper of genera circulation. T.C.A. 855-12-108. Then the director of accounts
and budgets (appointed under T.C.A. § 5-13-103 of the County Fiscal Procedure Law, discussed
below) prepares a monthly report showing the condition of the budget, submitting this report to the
county executive and the county legidative body. T.C.A. 8§ 5-12-111.

The County Fiscal Procedure Law of 1957, foundin T.C.A. 88 5-13-101 through 5-13-111, pertains
to the accounting of county funds. If this act is adopted by a county, the county executive, subject
to approval by the county legidative body, appoints a director of accounts and budgets (DAB).
T.C.A. 8 5-13-103(a). The DAB must be qualified by training and experience in the field of
accounting to perform the duties of the office. The salary of the DAB cannot be in excess of those
sdaries alowed county officials in accordance with T.C.A. 88 8-24-101 and 8-24-102. T.C.A. §
5-13-103(d). The duties and responsibilities of the DAB are established by the county executive
(T.C.A.85-13-103(e)) and delineatedin T.C.A. 8 5-13-105. Thecorporate surety bondfor the DAB
cannot be less than $10,000 nor more than $25,000. T.C.A. § 5-13-103(c).
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The DAB administersacentralized system of accounting and fiscal procedurefor the county. T.C.A.
§5-13-104. The DAB also has the duty to verify al clams against the county and to prepare and
sign disbursement warrants only after a careful pre-audit of al invoices and verification by the
department head receiving the merchandise. T.C.A.88 5-13-105, 5-13-107. At the end of each
month the DAB prepares acomprehensive report of al revenues and expenditures of the county and
presentsit to the county legidative body. T.C.A. 8§ 5-13-105(f).

The County Purchasing Law of 1957, found in T.C.A. 88 5-14-101 through 5-14-116, if adopted,
establishes procedures for county purchasing. Under this act the county executive appoints a
purchasing agent, subject to the approval of the county legidative body. The purchasing agent must
be qualified by training and experience to perform the required duties. T.C.A. 8 5-14-103. The
person appointed as purchasing agent must have acorporate surety bond of not lessthan $10,000 nor
more than $25,000. The salary is not to be in excess of amounts paid to other county officials as
prescribed in T.C.A. 88 8-24-101 and 8-24-102. T.C.A. 8 5-14-103(d). The director of accounts
and budgetsmay aso serve asthe purchasing agent. The primary duties of the purchasing agent are
to (1) purchase all supplies, materias, equipment, and contractual services, (2) arrange for rental of
al machinery, buildings, and equipment, (3) transfer materials, supplies, and equipment between
county departments, and (4) supervise the central storeroom. T.C.A. 88 5-14-105, 5-14-107, 5-
14-108.

A county purchasing commission is aso established, consisting of the following five members. the
county executive and four other members appointed by the county executive and approved by the
county legidativebody. T.C.A. 85-14-106(b). The primary dutiesof thecommission areto establish
policies and regulations for making purchases and contracts. T.C.A. § 5-14-106(d).

Competitive bids are required for the following transactions: all purchases of and contracts for
supplies, materials, equipment, and contractual services; al contracts for the lease or rental of
equipment; and all sales of county-owned property which is surplus, obsolete, or unusable. Certain
contracts and purchased items are exempt from this requirement, such as professional service
contracts and purchases of fuel and perishable commodities. T.C.A. 8 5-14-108.

Except for emergencies, purchasesand contractsare not awarded unlessfirst certified by thedirector
of accounts and budgets or other county official or employee in charge of the central accounting
records. This certification insures that the unencumbered balance in the appropriation is sufficient
to cover theexpense. T.C.A. §5-14-109. Each purchase order or contract issued or executed must
be evidenced by awritten order signed by the purchasing agent. T.C.A. 8§ 5-14-111. Thecounty is
liable for the payment of all purchases made in accordance with the provisions of thisact. T.C.A. 8§
5-14-113.

Neither the purchasing agent, members of the purchasing commission, county legidlative body, nor
other officias of the county may be financially interested, or have any persona beneficial interest,
either directly or indirectly, in any contract or purchase order. T.CA.
§5-14-114.

Financial Management Under Private Acts
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Many counties have adopted private acts passed by the General Assembly which provide procedures
for budgeting and purchasing. These acts apply only to the county seeking the private act, and many
of these acts have not been revised or updated for a number of years. Private acts of this nature
should be written so that they will not conflict with the general law. If the private act isin conflict
with ageneral law, the courtswill generally hold it unconstitutional, or the state attorney general will
issue an opinion that the private act is unconstitutional or constitutionally suspect.

Financial M anagement of Fee Offices

Asdiscussed earlier in Chapter 3, the fee offices -- clerks of court, county clerk, register of deeds,
and trustee -- may operate on the fee system (under which office expenses are paid out of fees
received) or the salary system (under which office expenses are paid from the county general fund
and fees are turned over monthly). Those under the salary system are included in the county budget
and operate under the procedures described above. However, the financia operation of fee offices
under the fee system is similar to financial procedures commonly used by a business. Each office
establishes a checking account, receives payments, makes deposits, and issues checks and receipts.
The accounting system is similar to that of a business using a double-entry, general ledger system.
All fees and commissions must be accurately accounted for to comply with the duties of the office.
Each officer must consult the statutes codified in the Tennessee Code Annotated for the prescribed
duties of the office and follow the accounting standards as prescribed by the state Comptroller of the
Treasury. T.C.A. 88 8-11-104, 9-2-102 through 9-2-105. Most of the duties of each office are
recorded in Volume 3 of the Tennessee Code Annotated, and it is recommended that each office
holder obtain a copy of this volume or at least a copy of the section pertaining to the office.

Auditing

In Tennessee, the records of al local governments must be audited on an annual basis. T.CA. 8
9-3-211. The state Comptroller of the Treasury through the division of county audit is given the
authority to establish accounting standards (T.C.A. 88 5-8-501, 9-3-212(b)) and auditing standards.
T.C.A.89-3-212(b). The county legidative body contracts with a certified public accountant or the
state division of county audit to make the annual audit. T.C.A. § 9-3-212. However, the county
must receive approval of a private auditor from the division of county audit and comply with other
requirements of that office. The contract cost to use the state department of audit is 22%4¢ for each
person in the county based on the most recent federal census. T.C.A. 8 9-3-210. Regardlessof who
performs the audit, a certified copy of it must be submitted to the office of the State Comptroller.
T.C.A. 8§ 9-3-213. In the event state-shared funds are misappropriated or misused, the state is
authorized to withhold state funds for the amount misused. Also, the state may collect on the
individua officia's surety bond if the misused funds result from that officia's unlawful or dishonest
a c t s : T : C : A

88 9-3-301, 9-3-302.
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CHAPTER 8

COUNTY FINANCING OF CAPITAL PROJECTSAND DEBT RETIREMENT

Capital projects include purchases of land, buildings, and equipment; the construction of buildings,
roads, and bridges; the renovation of buildings; and other such improvements which last for many
years. Just asin the business world, governmental financing of capital projectsinvolves short-term
financing in the form of notes and permanent financing in the form of long-term notes or bonds. In
some rare cases, counties|evy taxesto fund capital projects. Regardless of the type of financing, the
county legidative body must authorize the funding of such projects. Once the method of financing
the capital project is approved, the county legidative body must establish a means of paying the
principal and interest on the debt created. This process involves the establishment of a debt service
fund (sometimesreferred to asadebt retirement or sinking fund) and theimposition of atax or taxes,
frequently the property tax or local option sales tax, to retire the debt.

Several stepsareinvolved ininitiating acapital project, often beginning with an architect or engineer.
When a county decides that a capital project is necessary, the county legislative body may adopt a
resolution authorizing funds to contract with an architect, engineer, or consultant service to prepare
preliminary plans and cost estimates. According to T.C.A.
8 62-2-107, al contracts for construction and maintenance exceeding $25,000 must be under the
supervision of alicensed architect or engineer.

Unless the county has the staff and expertise, the services of afinancial advisor or bond fiscal agent
are usually needed. T.C.A. 8 9-21-110. An agent of this type can be of great assistance to the
county in preparing financia statements, legal opinions, and proper resolutions, in advertising the
sale of the notes or bonds, in assisting the county in the timing of the issue, and in seeking bids for
issuance. Financia advisors, bond placement agents and underwriters are required to file with the
county an estimate of the cost of any debt issuance, including financial advisory fees and related fees
and costs before the placement agent or underwriter entersinto abond purchase agreement or bond
placement agreement with the county. Chapter 879 of the Public Acts of 1998. If the county
authorizes funding of bonds or notes without the assistance of afinancial advisor, the county should
cal upon the director of loca finance in the state comptroller's office and/or the CTAS county
government consultant to provide assi stance with the necessary resol utions to authorize the funding.
The CTAS staff may help the county in the planning stageto determine the projected cost of a debt
retirement plan and/or projected funding sources to retire the debt.

There are many statutes authorizing both long-term notes and bonds, as well as short-term financing
notes. Countiesmust review their financing requirements to determine which type of bonds or notes
would be best for the capital project being considered. In this chapter we will attempt to summarize
the different types of bonds and notes and to give an overview of their uses. However, before
considering any bond or note issue, counties are urged to seek the assistance of afinancial advisor,
the director of local finance in the state comptroller's office, and/or the CTAS county government
consultant for the area.

Limit on Amount of Outstanding Debt
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Since nearly all services rendered by the county are required by the state and require sizeable
investments in capital improvements, counties are not limited as to the amount of
indebtedness. T.C.A. 8 9-21-103. However, when a county's debt ratio of outstanding debt to
property values exceeds the state average or a national standard recognized by firms who trade
municipal bonds, the county will pay a higher interest rate or be unable to issue additional bonds.
When a county faces this problem, the county's financial advisor can offer alternatives to fund
proposed projects.

Types of Funding

Bonds Issued Under the L ocal Government Public Obligations Act of 1986. Thisact is codified in
T.C.A. 88 9-21-101 through 9-21-1017. Its purpose was to consolidate statutes pertaining to debt
obligations of the county and to provide a “uniform and comprehensive statutory framework
authorizing any local government to issue” long-term debt to fund costly capita improvement
projects.

Authorized purposesfor issuing notes and bonds arelisted under T.C.A. 8 9-21-105(20). Also, any
local government may issue general obligation bonds under this Act for certain unfunded pension
obligationsif approved by state funding board after receiving arecommendation by the state director
of local finance. T.C.A. 8§ 9-21-127. The powers of local governments are described in T.C.A. 8 9-
21-107. All interest income received by investors buying notes or bonds issued under this act is
generally exempt from federal income taxes, and by statute, exempt from all state, county, and
municipal taxation except inheritance, transfer, and estatetaxes. T.C.A. §9-21-117. However, there
are federa restrictions regarding earnings from borrowed funds, so it is important for counties to
consult with afinancial advisor regarding these arbitrage regulations.

All notesissued under thisact must first be authorized by resolution adopted by the county legidative
body and then approved by the state Director of Local Finance, adivision of the state Comptroller
of the Treasury. Before the state Director of Loca Finance will approve notes, the county must
adopt abalanced budget which must aso be approved by this same director. T.C.A. 8 9-21-403, 9-
21-404.

The different bonds and/or notes that can be issued under the Local Government Public Obligation
Law are asfollows:

1. General ObligationBonds. T.C.A. 889-21-201 through 9-21-216. Upontheissuance
of a general obligation (GO) bond, the county pledges the full faith, credit, and
unlimited taxing power of the county as to all taxable property in the county or a
designated portion of the county. T.C.A. 89-21-201. These bondsmay beissued with
a maturity of up to forty years, however, investors usualy prefer fifteen to twenty
years. T.C.A. § 9-21-213(a). Counties are generally mandated to provide various
services and are given the power to provide funding for these services, with certain
restrictions. Under this act, registered voters may petition the county for an election
on the issuance of the proposed bonds. T.C.A. § 9-21-207. Also, the county
legidative body may hold avoluntary election. T.C.A.89-21-208.
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2. Revenue Bonds. T.C.A. 88 9-21-301 through 9-21-316. When revenue bonds are
issued, the income or revenues from the project are pledged to secure the debt.
Usually, these bonds are issued for water and sewer projects or similar revenue-
producing services.

3. Refunding Bonds -- General Obligation and Revenue. T.C.A. 88 9-21-901 through
9-21-1017. When general obligation or revenue bondsareissued at high interest rates,
they will have acallablefeature alowing the county to recall the unpaid bonds or notes.
In order to have funds to recall these bonds or notes, the county may issue refunding
bonds. These bonds use the same pledge for security and replace the original issue
with alower rate of interest. By issuing the refunding bond issue at a lower rate of
interest, the county will save by paying less interest over the remaining term of the
issue.

4. Bond Anticipation Notes. T.C.A. 88 9-21-501 through 9-21-505. Another method
used to avoid paying high interest ratesis to issue bond anticipation notes for up to six
yearsintwo year intervals. Using these notes allowsthe county timeto wait for better
interest rates and/or marketing conditions.

5. Capital Outlay Notes. T.C.A. 88 9-21-601 through 9-21-611. Capital outlay notes
are used by local governments to fund many types of capital improvement projects.
The notes may beissued initially for aperiod of up to three years and then renewed for
two more three year periods, for atotal of nineyears; at least one-ninth of the original
principal amount of these notes must be retired each year, unless this requirement is
waived by the state Director of Local Finance. T.C.A. 8 9-21-604. Notes may also be
issued for more than three but not greater than twelve years. T.C.A. § 9-21-608.
| ssues of twelve-year noteslessthan two million dollarsmay be sold at competitivesale
or through the informal bid process described in the statute; notes totaling more than
two million must be sold by competitivesale. T.C.A. 8§9-21-608. A major advantage
of issuing capital outlay notesisthat the service of afiscal advisor may not be needed.

6. Grant Anticipation Notes. T.C.A. 88 9-21-701 through 9-21-705. Whenever the
county receives a grant from the federal or state government, the county can issue
grant anticipation notes of up to three years, or for longer specified periods with the
approval of the state director of local finance. T.C.A. 8 9-21-705.

7. Tax(Revenue) Anticipation Notes. T.C.A. 88 9-21-801 through 9-21-803. Whenever
the cash flow isnot sufficient to meet current expenses, which usually occursasaresult
of inadequate accumulated fund balances, the county may issue revenue anticipation
notes, subject to the approval of the state Director of Local Finance. An important
point: these notes must be paid off by June 30th of the fiscal year in which they are
issued. This requirement insures against the approval of a deficit budget.

School Bonds. While bonds for school capital purposes can be issued under the Local Government

Public Obligations Act, many school bonds are issued under the authority of the school laws. T.C.A.
88 49-3-1001 through 49-3-1110. These bonds can be issued for amost any school capital project:

96



to purchase property, to erect or repair school buildings, to furnish and equip school buildings, and
to refund, call, or make payments of principal and interest on previously issued bonds, aswell asto
contribute or make grants to state education facilities within the county or in neighboring
counties. T.C.A. § 49-3-1004. They may also be issued for the purchase of buses. T.C.A. §
49-3-1006.

These bonds are general obligation bonds, backed by the full faith and credit of the county and by its
taxing authority. T.C.A. 849-3-1005. Only oneresolution of the county legidative body isnecessary
to authorize the issuance of this type of bond. T.C.A. § 49-3-1002. School bonds are not subject
to areferendum upon petition, as are general obligation bonds under the Local Government Public
Obligation Act; however, the county legidative body has the authority to call for a referendum by
resolution to ascertain the will of the people regarding theissue. T.C.A. § 49-2-101(5). But, since
the county is required to provide public education according to state laws and regulations and is
frequently under a mandate to correct deficiencies, such a referendum may serve no real purpose.

School bonds may be issued for a period of up to forty years; however, market conditions usually
dictate that the bonds mature in fifteen to twenty years.

Thelaw requires counties containing city schoolsor special school districtsto distribute the proceeds
from a bond issue for school capital purposes on an average daily attendance basis, unless a tax
district outside of the city or specia school district isestablished. T.C.A. 88 49-3-1003, 49-3-1005,

If atax digtrict is not established, city systems and specia school districts are entitled to a
proportiona share of the proceeds of a school bond issue, or they may waive their rights to such a
share. T.C.A. 88 49-3-1003, 49-3-1005. If school bonds are payable only from funds collected
outside the city or specia district, then the city or special school districts do not share in the
proceeds. T.C.A. §49-3-1005(b)(2). The same sharing rules now apply to capital outlay notes and
bonds issued for school capital purposes under the Local Government Public Obligations Law.
However, the disposition of proceeds of any capital outlay notes issued prior to January 15, 1998
without sharing is valid unless the disposition was challenged in court before January 15, 1998.
Chapter 903 of the Public Acts of 1998.

Tennessee Local Development Authority Loans. The Tennessee Local Development Authority
(T.C.A. 8 4-31-101 et seq.) -- made up of the Governor, Secretary of State, state Treasurer,
Comptroller of the Treasury, and Commissioner of Finance and Administration -- has statutory
authority to borrow money in the name of the state and on the credit of the state, allowingit to lend
funds to local governments for the following purposes.

Lo

Correctional Facilities. T.C.A. 88 4-31-102(5), 4-31-401 through 4-31-415.

2. Construction of Sewage Treatment Works. T.C.A. 88 4-31-102(5), 4-31-401 through
4-31-415.

Waterworks. T.C.A. 88 4-31-102(5), 4-31-401 through 4-31-415.

Energy Recovery Facilities. T.C.A. 88 4-31-102(5), 4-31-401 through 4-31-415.
Solid Waste Resource Recovery Facilities. T.C.A. 88 4-31-102(5), 4-31-401 through
4-31-415.

ok ow
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Agriculture Development. T.C.A. 88 4-31-201 through 4-31-206.

Industrial Development. T.C.A. 88 4-31-301 through 4-31-308.

Rural Fire Protection Equipment. T.C.A. 88 4-31-501 through 4-31-516.

Airports. T.C.A. 88 4-31-601 through 4-31-615.

Hedth Facilities. T.C.A. §§ 4-31-201(5), 4-31-401 through 4-31-415, 4-31-701
through 4-31-711.

=
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In order to borrow from the state, a loca government is required to pledge its alocation of
state-shared taxes to the state for the annual interest and principal payments, in case the county
defaults on its obligation to pay.

Economic Development Bonds. Therearesevera statuteswhich providefor commercia or industrial
development within counties through the issuance of county bonds. Counties may use the Local
Government Public Obligations Act to issue such bonds. T.C.A. § 9-21-101 et seq. However,
counties frequently use the authority granted to industrial development corporations or through the
Industrial Building Bond Act of 1955.

Industrial Development Corporations. Practicaly all bonds for economic development at the city
and county level areissued under the authority of industrial development corporations. The statutory
authority for thistype of bondissueisT.C.A. 88 7-53-101 through 7-53-311. It isimportant to note
that the Federal Tax Reform Act of 1986 limited the use of economic development bonds which
exempt interest from federal income taxation. Also, see T.C.A. 88 9-20-101 through 9-20-106 for
the state law on allocation of private activity bonds.

Before an industrial development corporation can be established, the county legidative body, by
resolution, authorizesitscreation. T.C.A. 88 7-53-201 through 7-53-204. Thenthelegidativebody
appoints at least seven directorsto the board. These directors, who may not be officers or employees
of the county, are responsible for authorizing al industrial development bonds and notes. T.C.A. §
7-53-301. The county is not liable for the principa or interest on any bonds issued through the
corporation; however, the county may pledge its full faith and credit as surety on a bond issue,
provided three-fourths of the county's voters approve the pledge. T.C.A. 8§ 7-53-306. The pledge
cannot exceed ten percent of the total assessed valuation of the property of the county.

After the corporation is established, abusiness or industry desiring to move to the county, or expand
itsfacilitiesthere, contacts the industrial development board, usually through an attorney. Normally
this contact is made after the business has a commitment from afinancial institution to authorize the
issuance of notes and/or bonds. Then, with the approval of the financia institution, atrustee is set
up to receive the proceeds from the issue and to disburse the funds for the intended purpose. Once
the project is completed, the borrower business makes regular payments to the trustee to amortize
the principal and interest. The reason for issuing the bonds through a non-profit governmental
corporation isthat the interest income to the lender istax exempt. Thisfeature will reduce the cost
to the business for interest expense.

The business seeking the loan may borrow the principal through the corporation as aloan or it may
leasethe property through the corporation. T.C.A. § 7-53-101. If the businessborrowsthe principal
through the industria development corporation, then the property is owned in the name of the
business and property taxes are paid by the business as with any other commercial or industrial
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taxpayer. If it is a lease arrangement, the ownership of the property may be transferred to the
business upon the payment of the outstanding debt. In alease arrangement through the corporation,
the business does not pay real property taxes sincethe property isowned by the tax exempt industrial
development corporation, athough the county may receive payments in lieu of property taxes.
T.C.A. 8§ 7-53-305.

Industrial development bonds may be issued for amost any industrial or business purpose aslong as
it complieswith the Federal Internal Revenue Regulationsand T.C.A. § 7-53-101(11), and with the
allocation limitation established by the State Department of Economic and Community Devel opment
under federal guidelines for income tax exempt bonds.

Industrial Building Bond Act of 1955. The bondsissued under this act are genera obligation bonds
of the county for which thefull faith and credit and unlimited taxing power of the county are pledged
in the event that rental income from the business is not sufficient to retire the debt. T.CA. 8§
7-55-111. Beforethe bondsareissued, however, they must be approved by athree-fourths majority
of the county’ s registered voters. T.C.A. 8 7-55-107. The authority for this type of bond issue is
found in T.C.A. 88 7-55-101 through 7-55-116.

Industrial Building Revenue Bond Act. This act, found in T.C.A. 88 7-37-101 through 7-37-116,
allows the county to issue industrial bonds by pledging only the rental income from the business.
Thereisno liability to the county but the voters must approve the issue by athree-fourths majority.

Other Bonds. There are many other statutes which authorize the county to issue bonds. The list
below includes many of them:

. Airports. T.C.A. 88 42-5-101 through 42-5-205.

. Conservation of Natural Resources and Public Recreation. T.C.A. 88 11-21-101 through
11-21-109.

Drainage Projects. T.C.A. 88 69-6-101 through 69-6-1303.

Electrical Plants. T.C.A. § 7-52-103.

Fords, Ferries and Bridges. T.C.A. 88 54-11-101 through 54-11-308.
Forestry Land. T.C.A. 88 11-23-101 through 11-23-105.

Garbage and Disposal Services. T.C.A. 85-19-111.

Highways, county. T.C.A. 88 54-9-101 through 54-9-212.

Housing Projects. T.C.A. 88 7-60-101 through 7-60-217; T.C.A. 88 13-20-501 through
13-20-614.

Hospitals, Metropolitan Government. T.C.A. 88 7-57-101 through 7-57-404.
Levees. T.C.A. 88 69-5-101 through 69-5-108.

Libraries. T.C.A. 88 10-3-101 through 10-3-111.

Medical ArtsBuildings. T.C.A. 88 68-11-605 through 68-11-615.

Public Building Authority. T.C.A. 88 12-10-110 through 12-10-122.
Recreational Land Facilities. T.C.A. 88 11-24-103 through 11-24-110.

Road Improvement Districts. T.C.A. 88 54-12-101 through 54-12-426.
Solid Waste Disposal. T.C.A. 88 68-211-901 through 68-211-925.
Transportation System (Transit). T.C.A. 88 7-56-101 through 7-56-109.
Transportation System (Rail). T.C.A. 88 7-56-201 through 7-56-213.
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. Urban Type Public Facilities (Sewer lines, incinerators, water pipelines, and docks).
T.C.A. 8§ 5-16-106.

Veterans Memorials. T.C.A. 88 58-4-208 through 58-4-218.

Voting Machines. T.C.A. 8§ 2-9-111 (State Financing: T.C.A. § 2-9-112).

Water Supply and Waste Treatment. T.C.A. 88 68-221-101 through 68-221-1015.
Watershed Districts and Projects. T.C.A. 88 69-7-101 through 69-7-149.

Special Financing of County Obligations

Whenever county funds are not properly managed or when economic conditions cause the reduction
of revenue sourcesfor the current budget, the county may beforced to issue funding bonds or to seek
state emergency loans.

Funding Bonds. Funding bondsare authorizedin T.C.A. 88 9-11-101 through 9-11-119. Whenever
acounty does not have cash to operate the services authorized by the county or to pay outstanding
debts, whether as a result of exceeding the budget authorization or failure of estimated taxes and
revenues to materialize, funding bonds may be issued in order to keep the county on a “cash
bass” T.C.A.89-11-103. All warrants, notes, other indebtedness, and interest which should have
been paid at the end of the fiscal year but were unpaid may be funded with the use of funding bonds.
T.C.A.89-11-103. Inorder toissue funding bonds, the county legidlative body passes abond order
and publishesit for two consecutive weeks. T.C.A. 8 9-11-104, 9-11-105. After the bond order is
passed, the county legidative body must then pass the proper resolution authorizing the issuance of
the funding bonds. T.C.A. 8§ 9-11-107. Finaly, the county must submit a financial statement and
application, along with the bond order and resolution, to the state Director of Local Finance for
approval. T.C.A. §9-11-108.

State Emergency Loans. Theseloansare provided for in T.C.A. 88 9-13-101 through 9-13-107 and
T.C.A.89-13-201 et seq. A prerequisite for aloan under thefirst section is adetermination by the
state Board of Equalization that a county has incurred unanticipated revenue losses resulting from
court decrees which have reduced the assessments of railroad or public utility properties. T.C.A. §
9-13-102. The state board isto consider thefiscal condition of the county to determine the necessity
for theloan. T.C.A. §9-13-104. Under T.C.A. 8 9-13-201 et seq., the state can provide |oans to
counties under unusua financial stress. Under this law, al of the county's financial activities are
supervised by the state Director of the Division of Local Finance until theemergency loansarerepaid.

Economic Adjustment Financing. Authorization for this type of assistance is found in T.C.A. 88
9-14-101 through 9-14-108. “Loca governments are authorized to participate cooperatively with
the state and federal governmentsin activities designed to alleviate or moderate existing or potential
conditions of severe economic adjustment, resulting from termination or closure of major industries
or firms, . .. and mgjor disasters.” The act describes various methods of funding such projects.

Debt Retirement
To make annual payments on bonds or notes issued by the county or loans received from the state,

adebt retirement fund (aseparate account with the county trustee) is established to receive taxesand
other revenues for paying the annual interest and principa of these obligations. Before a county's
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budget is approved by the state Director of Local Finance or before new bonds or notes can be
issued, the county must providefor the payment of the outstanding principal and interest on an annual
basis. It isvery important when planning capital improvements that the annual funding of the debt
be projected. It isbest to set the tax rate when the bonds or notes are issued so that the people can
see the benefits as well as the cost.

Leasesfor Capital | mprovement Projects

In addition to obtai ning property through the funding methods discussed above, county governments
also have the authority to enter into contracts, leases, or lease-purchase agreements. T.C.A. 8§ 7-51-
901 et seg. Leasesfor capital improvement property cannot exceed forty years or the useful life of
the project and must be approved by the county governing body. T.C.A. 88 7-51-902 through 7-51-
904. If theterm of any lease exceedsfive years, public notice of the meeting at which the project will
be discussed must be given at least seven days prior to the meeting. T.C.A. 7-51-904.

Summary

Capital improvements are necessary for providing mandated county services. When county officials
attempt to delay the construction of schools, jails, and other capital improvements, they add to the
problems and increase the cost to all county taxpayers. Itisbest to realizethat capital improvements
are just as necessary as the costs of saaries, supplies, and other expenses. Since buildings and
equipment must be replaced, the county should have a capital improvements program and financing
plan to minimize the impact of such needs and to maintain a high level of service.

101



CHAPTER 9

COURTS

“Thejudicia power of this State shall be vested in one Supreme Court and in such
Circuit, Chancery and other inferior Courts as the Legislature shall from time to
time, ordain and establish.”

TENN. CONST., art. VI, § 1.
The Tennessee Plan

In 1994, thelegid ature enacted the* Tennessee Plan” which primarily affectsthe sel ection of appellate
court judges, providing that Supreme Court and intermediate appellate level judges are to be
nominated by a Judicial Selection Commission and appointed by the governor. Thelr performance
isthen evauated and reported on by a Judicial Evaluation Commission; voters decide only whether
or not the judge should beretained. Thejudicia evaluation program appliesto each appellate judge
seeking to serve a complete term after September 1, 1994. The plan appliesto trial court vacancies
occurring after September 1, 1994, which areto befilled by the governor's appoi ntment of one of the
three people nominated by the Judicial Selection Commission. Nominees are to be selected by the
process previoudly applicable only to intermediate appellate level judges, except that the commission
isto hold a public meeting to discuss candidates in the judicia district from which the vacancy isto
befilled. That term expireson August 31 after the next regular August el ection occurring more than
thirty daysafter the vacancy, at which timeacandidateiselected tofill theremainder of the unexpired
term or a complete term, as otherwise provided by law. T.C.A. 88 17-4-101 and following.

The Tennessee Supreme Court

Organization. The Supreme Court consists of five justices and no more than two shall residein any
one of the grand divisions. Thejusticesmust be: (1) thirty-five years old; (2) a Tennessee resident
for five years, and (3) licensed to practice law in Tennessee. The justices designate their Chief
Justice. The Supreme Court holds court in Knoxville, Nashville and Jackson, but it may be held in
other places as the Chief Justice may designate. However, the Supreme Court must hold court at
Knoxville on the second Monday in September, at Nashville on the first Monday in December, and
at Jacksononthefirst Monday in April. TENN. CoNsT. art. VI, 882, 3; T.C.A. 88 17-1-106(a), 16-2-
102, 16-2-103.

Jurisdiction. The Supreme court's jurisdiction “shall be appellate only, under such restrictions and
regulations as may from timeto time be prescribed by law; but it may possess such other jurisdiction
asis now conferred by law on the present Supreme Court.” TENN. CONST. art. VI, 8 2. The court
lacks original jurisdiction in any matter, and the Legislature lacks authority to confer origina
jurisdiction uponit. Inre Bowers, 192 SW. 919 (Tenn. 1917). Accordingly,

the court may not: (1) try cases de novo, Smmyv. Doughtery, 210 S.W.2d 486 (Tenn. 1948); or (2)
render advisory opinions. Leach v. Sate, 491 S.W.2d 81 (Tenn. 1973).
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Direct appeals may be taken from thetrial court to the Supreme Court only if authorized by statute.
However, an apped by permission may be taken from an appellate court's final decision only upon
application and in the court's discretion. Direct appeals may be taken to the Supreme Court in the
following cases:

1. Workers' compensation cases. T.C.A. 88 16-4-108, 50-6-225;

2. Expedited appeals regarding denial of consent for abortion to minors. T.C.A. § 37-10-
304(g); and

3. Disciplinary actionsinvolving attorneys. T.C.A. § 23-3-204.

Court of Appeals

Organization. The Court of Appealsis the appellate court for civil casesin Tennessee and consists
of twelve judges, of whom not more than four shall residein onegrand division. T.C.A. § 16-4-102.
An appellate judge must be: (1) thirty years old; (2) a Tennessee resident for five years; and (3)
admitted to practicelaw in Tennessee. T.C.A. 8 16-4-102. Thiscourt sitsin sections of three judges
each, in Knoxville, Nashville and Jackson, and hears and decides cases asif all twelve memberswere
present. T.C.A. 8§ 16-4-113. When sitting in sections of three, the concurrence of two judges is
sufficient for a decision, and is treated as if the entire court had participated. T.C.A. 8§ 16-4-109.
When sitting en banc (all twelve judges), the concurrence of seven judgesisnecessary for adecision.
When two sections (eight judges) are sitting, concurrence of five judgesis necessary for a decision.
T.C.A. 8 16-4-109. This court sitsin sections concurrently in Knoxville, Nashville and Jackson as
ordered by the presiding judge for such time as the court deems necessary for the dispatch of its
business. T.C.A. § 16-4-112.

Jurisdiction. The court has only appellate jurisdiction and no origina jurisdiction. The appellate
jurisdiction extends to al civil cases, except those statutorily authorized for direct appeal to the
Supreme Court. The court has appellate jurisdiction over civil or criminal contempt arising out of
acivil matter. T.C.A. § 16-4-108.

Court of Criminal Appeals

Organization. The Genera Assembly established the Court of Criminal Appealsin 1967 pursuant to
TENN. ConsT. art. VI, 8 1. Originally, therewere seven members, but the membership wasincreased
to ninein 1976. No more than three judges can reside in any grand division. Aswith the Court of
Appeds, thesejudges must be at least thirty years of age, afiveyear resident of the state, and licensed
to practice law in Tennessee. T.C.A. § 16-5-102. The court may sit en banc or in panels of three,
five or seven judges. However, the concurrence of a mgority of judges sitting is necessary for a
decision. T.C.A. § 16-5-107.

Court must be held at Knoxville on the fourth Monday in June, at Nashville on the third Monday in
February, and at Jackson on the second Monday in October. The court may sit at the
above-mentioned places without reference to terms, for the purpose of hearing and deciding cases
and other matters before it, and for such time as may, in the court's judgment, be necessary for the
prompt and orderly dispatch of itsbusiness. T.C.A. 8§ 16-5-107.
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Jurisdiction. Jurisdiction is appellate only, with the court having no origina jurisdiction. T.C.A. 8
16-5-108. Jurisdiction extends to review of final judgments of tria courts in the following cases:

. Criminal cases, both felony and misdemeanor;

. Habeas corpus and post-conviction proceedings attacking the validity of afinal judgment of
conviction or the sentencein acriminal case, and other cases or proceedings instituted with
reference to or arising out of a criminal case,

. Civil or criminal contempt proceedings arising out of a criminal matter; and

. Extradition cases. T.C.A. 8 16-5-108.

Direct appeals to the Supreme Court in criminal cases extend only to those cases expressed in the
statute. However, an appea by permission may be taken from a final decision of the Court of
Criminal Appeals to the Supreme Court on application and in the court's discretion.

Trial Courts

Organization. The statetrial courts were divided into thirty-onejudicial districtsin 1984. T.C.A. §
16-2-506. Circuit and chancery courts exist within each district, and some districts have separate
crimina courts. Eachjudicial district selects a presiding judge who assigns cases to reduce delays,
distributes the workload equitably, and promotes the orderly and efficient administration of justice
in the district. T.C.A. 8 16-2-509. The judges of each district must promulgate uniform rules of
practice for that district. T.C.A.8 16-2-511. The administrative director of the courts maintains a
list of thelocal rules. T.C.A. 8§ 16-2-511.

The 1984 redistricting bill abolished the “terms of court.” The minutes of al courts remain open
continuoudy. T.C.A. 8 16-2-510. Court isheld within each: (1) judicia district at times set by the
judges of that district; and (2) county in the district as needed to dispose of the court's business.
T.C.A. § 16-2-510.

Circuit and chancery court judges are elected for an eight-year term by the voters of the district or
circuit towhich they areassigned. TENN. CONST. art. VI, 84. A judge must be: (1) thirty yearsold;
(2) a Tennessee resident for five years; (3) aresident of the circuit or district for one year, TENN.
CoNsT. art. VI, 8 4; (4) licensed to practice law in Tennessee; and (5) eligible under the general
standards to hold public office. T.C.A. 88 17-1-106, 8-18-101.

Tofacilitate the handling of cases, any judge or chancellor may exercise by interchange, appointment,
or designation thejurisdiction of any trial court other than that to which he was elected or appointed.
T.C.A.816-2-502. Legidation passed in 1997 provided that any judge sitting by interchange hasthe
same immunity asthe judge he or sheisreplacing and that the state or county must provide the same
defense, if necessary, for the substituting judge. T.C.A. § 16-1-114.

Court Clerks. Thecircuit court clerk, acting asthe principal administrative aide to the circuit court,
provides assistance in the areas of courtroom administration and records management, docket
mai ntenance, revenue management, mai ntenance of court minutes, official communi cation and various
other court-associated duties. T.C.A., Title 18, Chapters 1, 2and 4. Theclerk iselected for afour-
year term. T.C.A. § 18-4-101. Thereisone circuit court clerk in each county.
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Likewise, the clerk and master, acting as the principal administrative aide to the chancery court,
provides assistance in the areas of courtroom administration and records management, docket
mai ntenance, revenue management, maintenance of court minutes, official communication and various
other court-associated duties. T.C.A., Title 18, Chapters 1, 2 and 5. The clerk is appointed by the
chancellor for asix-year term. T.C.A. § 18-5-101.

In most counties, the circuit court clerk performs the duties of the criminal court clerk. However,
aseparate criminal court clerk's officeislocated in Davidson, Hamilton, Knox, and Shelby counties.

Jurisdiction of Circuit Court. The General Assembly may establish circuit courts, and may increase
or diminish thejurisdiction. TENN. CONST. art. VI, 88 1, 8. The court has general jurisdiction in all
cases Wwhere jurisdiction is not conferred on another tribunal. T.C.A.
8 16-10-101. The court may hear and determine suits of an equitable nature, if thereis no objection,
or may transfer such cases to the chancery court. If the circuit court chooses to hear an equity case,
it must determine the case upon equity principles, and may exercise equitable powers. T.CA. 8§
16-10-111.

The circuit court has exclusive original jurisdiction in the following cases:

. Correction of mistakes in deeds of conveyance of land or registration thereof. T.C.A. 8§
66-5-107.

. Applications to restore citizenship by persons who have been rendered infamous by
judgments of any court in the state. T.C.A. 88 16-10-104, 40-29-101,

. All matters relating to the seizure and destruction of intoxicating liquor if the circuit court
has jurisdiction in a particular county over offenses against the state liquor laws. T.C.A. §
57-9-105;

. Eminent domain cases and in rem eminent domain cases brought by the county, state, or
United States. T.C.A. 88 29-16-104, 29-17-601,

. Motions to impose a $500 forfeiture upon the county trustee for certain breaches of duty,

and to impose liability on the trustee and the trustee's surety for breach of duty. T.C.A. §
8-11-106 through 8-11-108;

. Writs of mandamus to enforce the performance of any duty made incumbent by law upon
the county. T.C.A. § 5-1-107;
. Suitsto condemn land for the failure to pay taxes where personal property does not satisfy

the distress warrant and where the sheriff has levied upon the real estate. T.C.A. 88
67-4-110(c), 67-4-215(c);

. M otionsto proceed against any tax collector or other officer of the State who failsto collect
taxes, who fails to pay over taxes received by him, or who commits any act of neglect,
misprision, misfeasance, or malfeasance in office. T.C.A. 88 67-1-1602(b), 67-1-1623(a);
and

. Petitions by the circuit court clerk, and the sheriff in counties without a separate criminal
court, requesting authority to hire deputies or assistants. T.C.A. § 8-20-101.

Unless otherwise provided, the circuit court has appellate jurisdiction of all actions of any nature
instituted before any inferior jurisdiction, whether brought by appeal, certiorari, or in any other
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manner prescribed by law. T.C.A. § 16-10-112. An appea may be taken to the circuit court from
the judgment of the general sessions court, city judge, recorder or other officer of a municipality.
T.C.A. 8827-5-101, 27-5-108, 6-21-508. In 1996 Public Chapter 777, the legislature amended Title
4, Chapter 21 to alow the Circuit Court to share jurisdiction with the Chancery Court over human
rights actions. In 1997 the legislature also amended T.C.A. § 37-1-159 to give the Circuit Court
appellate jurisdiction over unruly child proceedings or dependent and neglect proceedings heard in
the juvenile court. In these cases, the Circuit Court shall try the case de novo.

Jurisdiction of Chancery Court. The General Assembly determinesthe chancery court'sjurisdiction,
and may increase, decrease, or alter itsjurisdiction. TENN. CONST. art. VI, § 8. Chancery courts
“shall have al the powers, privileges, and jurisdiction properly and rightfully incident to a court of
equity.” T.C.A. 8 16-11-101. This inherent jurisdiction is original and exclusive in cases of an
equitable nature, where the debt or demand exceeds $50, unless otherwise provided. It lacks
jurisdictionin caseswherethedebt or demand islessthan $50, unless otherwise specifically provided.
T.C.A. 8 16-11-103. Although thisinherent jurisdiction is exclusive, if no objection to jurisdiction
ismade, acircuit court may hear and determine such suits or may transfer the suit to chancery court.
T.C.A.§16-10-111.

Chancery courts exercise inherent jurisdiction, where the debt or demand exceeds $50, in the
following cases:

All actions resulting from accidents and mistakes;

All actions resulting from frauds, actual and constructive;

All actions resulting from trusts, express, constructive and resulting;

All actions for the specific performance of contracts,

All actionsfor thereformation, re-execution, rescission and surrender of writteninstruments,
All actions for an accounting, and for surcharging and falsifying accounts;

All actions between partners, and to wind up an insolvent partnership;

All actions for the administration and marshaling of assets,

All actions for subrogation and substitution;

. All actions for the enforcement of liens created by mortgages, deeds of trust, sales of land
on credit, or other equitable consideration;

. All actions against minors in reference to their estates, not cognizable at law;

. All actions by wards against guardians, executors, administrators and others, where an

accounting or surcharging or falsifying an account, is necessary;

All actions for an apportionment and contribution;

All actions for the marshaling of securities;

All actions for relief against forfeitures and pendlties;

All actions for the redemption of land or other property;

All actions to have absolute deeds or bills of sale declared to be mortgages,

All actions for the construction and enforcement of wills and trusts;

All actions to obtain a set-off against ajudgment in favor of a nonresident or insolvent;

All actions for the discovery and perpetuation of testimony;

All actions to compel claimants to interplead;

All actions for equitable attachments and receivers,
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All actions where a ne exeat republica is sought;

All actions where an injunction is a substantial part of the relief sought;

All actions to remove clouds and quiet titles;

All actions for the establishment and execution of charities;

All actions for anew tria after ajudgment at law;

All actions to have void judgments so declared, and to avoid voidable judgments,

All actions to execute decrees, and to impeach decrees and judgments,

All actions to prevent the doing of an illegal or inequitable act to the injury of plaintiff's
property rights, or interests, quia timet;

. All actions for the exoneration or protection of sureties;

. All other actions where the defendant has done, or is doing, or is threatening to do, some
inequitable act to the injury of the plaintiff, and there is no adequate remedy in any other
court.

Gibson's Suitsin Chancery (7th ed. Inman 1988), § 3.

Jurisdiction has been increased to encompass specific actions, including:

. To ad judgment creditors to subject a debtor's property which cannot be reached by
execution to the satisfaction of the judgment. T.C.A. 8 16-11-104.

. To decide al disputes between the state and corporations, their stockholders or creditors.
T.C.A.816-11-105.

. To ad creditors of a corporation, without obtaining a judgment at law, to attach the

property of a corporation, and subject the same, by sale or otherwise, to the satisfaction of
their debts, when the corporate franchises are not used, or have been granted to others.
T.C.A. § 29-12-107.

. To decide all boundary line disputes. T.C.A. 8 16-11-106(a).

. To enforce foreign judgments against the property of a nonresident debtor when the
judgment creditor has exhausted hislegal remedies. T.C.A. 8§ 26-6-103 et seq.

. To approve the sale of property of aminor or disabled person. T.C.A. 8§ 34-11-116).

. To compel the distribution of estates where there are difficulties, complexities, or
conflicting claims. T.C.A. § 30-2-710.

. To remove the disability of aminor. T.C.A. § 29-31-101.

Concurrent Jurisdiction of Circuit and Chancery Courts. Chancery court has concurrent jurisdiction
with circuit court to hear “al civil cases of action, triable in circuit court, except for unliquidated
damages for injuries to person or character, and except for unliquidated damages for injuries to
property not resulting from a breach of oral or written contract.” T.C.A. § 16-11-102.

Jurisdiction of Criminal Courts. The circuit courts have “exclusive original jurisdiction of all crimes
and misdemeanors, either at common law or by statute, unless otherwise expressly provided by
statute.” T.C.A. 8 16-10-102. The criminal and circuit courts have “origina jurisdiction of al
crimina matters not exclusively conferred by law on some other tribunal.” T.C.A. § 40-1-108.

In addition to their origina jurisdiction over felonies and misdemeanors, crimina courts have
exclusive jurisdiction over specia crime-related matters and non-criminal matters, including al
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matters relating to the selzure and destruction of intoxicating liquors when an offense against a state
liquor law hasbeen committed. T.C.A. 857-9-105. Criminal court judges possess magistrate powers
and may issue warrantsfor the arrest of a person charged with apublic offense. T.C.A. 8840-5-101,
40-5-102.

Unless otherwise provided, the circuit courts have appellate jurisdiction in all criminal cases and
actions originaly tried in inferior courts “whether brought by appeal, certiorari, or in any other
manner prescribed by law.” T.C.A. 8§ 16-10-112. Crimina courts have authority to grant
extraordinary relief in appeals from courts of inferior jurisdiction. Franksv. State, 565 S.W.2d 36
(Tenn. Crim. App. 1977).

Crimina courts have appellate jurisdiction in post-conviction proceedings. T.C.A. 840- 30-103. A
prisoner in custody under a state sentence may petition for post-conviction relief in the court where
the conviction occurred within three years after an appeal istaken to the highest state appellate court.
T.C.A. 88 40-30-102, 40-30-103. The presiding judge will assign a judge to hear the petition.
However, if apresding judgeis unable to assign ajudge, the chief justice of the supreme court will
assign the judge. The competency of counsel issue may be heard by ajudge other than the origina
judge. T.C.A. 840-30-103.

Crimina courtswere also granted appellate jurisdiction over delinquency proceedingsin thejuvenile

court by amendmentsto T.C.A. 8 39-1-159 passed in 1997. These appeals shall be tried de novo by
the criminal court.
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General Sessions and other Inferior Courts

General SessionsCourt. General sessions court judgesmust be: (1) thirty yearsold; (2) aTennessee
resident for five years; and (3) licensed to practice law in Tennessee. T.C.A. 8§ 16-15-201. A judge
iselected to an eight-year-term. T.C.A. 816-15-202. Non-attorneys may serve asageneral sessions
judgein limited situations. T.C.A. 8 16-15-5005. A county legidative body may not establish and
fund additional part-time general sessionsjudges. The code ssimply allows private acts which would
establish part-time general sessionsjudgesin class 1, 2 or 3 counties. Op. Tenn. Att'y Gen. 93-52
(August 9, 1993). Thecircuit clerk actsasageneral sessionsclerk, unless aseparate clerk is created
by aprivate act. T.C.A. 8 16-15-301.

Sdlaries are set by general law according to population class, which differs from the population class
set forth for county officials. Judges in certain classes may receive additional compensation for
additiona jurisdiction. However, no general sessions judge shall receive a salary greater than that
of acircuitjudge. T.C.A. 8 16-15-5003. While annual salary adjustments are built into the law, the
genera salary structure for judges may not be altered during their term. TENN. CONST., art. VI, 87.
A new term will begin on September 1, 1998. The General Assembly altered the salary structurefor
generals sessions judges for this new term in 1997 Public Chapter 555.

Until the new term begins, genera sessions judges saaries are annually adjusted in the following
manner. Each July 1, the base salary (not including supplements) is adjusted based upon the
percentage of changein the average consumer price index between the two calendar years preceding
July 1 of theyear in which the adjustment ismade. For each full 2% increasein the average consumer
price index between two successive calendar years, the base (not supplemental) salaries are adjusted
by 1%. No annual adjustment shall exceed 4% regardless of the increase in the average consumer
price index between any two successive calendar years.

Beginning with the new term of office on September 1, 1998, certain increases to general sessions
judges salaries and supplements take effect. Also beginning on September 1, 1998, the genera
sessions judge will get the same annual salary adjustment as other judges in accordance with T.C.A.
§ 8-23-103 which provides for an increase that is equal to the increase in the consumer price index
up to 5%. Theincrease shall not exceed 5% unless the consumer price index goes up in excess of
10% inwhich casethejudgewill get a5% salary increase plusaone percent increase for each percent
or fraction of a percent over ten that the consumer price index increases. Private acts may provide
greater salaries, supplementsand adjustmentsthan that provided by genera law, solong astheprivate
act is effective prior to the beginning of the judge'sterm. T.C.A. 8§ 16-15-5003.

Jurisdiction. The court has al of the jurisdiction, coextensive with the county, formerly exercised
by justicesof the peacein civil and criminal cases. T.C.A. 816-15-501. General sessionscourtshave
origina jurisdictionin: (1) civil cases up to $15,000 (in Shelby County the amount is $25,000); (2)
forcible entry and detainer actions; and (3) actionsto recover personal property, where an alternative
money judgment not to exceed $25,000 may be awarded. Attorney’s fees, court costs and
discretionary costs are not included in the calculation of whether ajudgment entered by the genera
sessions court exceeds these monetary jurisdictional limits. T.C.A. 88 16-15-501, 29-30-102.
General sessionsjudges may issue restraining orders and enforce the penalty provisionsfor violating
these orders. T.C.A. 8 16-15-501. The court has jurisdiction to try misdemeanor cases and may
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issue sentences within the limits provided by law for the particular offense. T.C.A. §40-1-109. As
amended in 1997, T.C.A. 8§ 40-11-204 allows general sessionsjudgesto also hear petitionsfor relief
on forfeited recognizances.

In many counties, the general sessions court may have, by private or public act, other subject matter
jurisdiction, including probate, domestic relations, and workers compensation. See T.C.A. 8816-15-
401, 40-6-214 (arrest warrants), 27-8-105 (certiorari), 17-2-209 (divorce interchange), 17-2-208
(interchange), and private acts relative to jurisdiction in the various counties.

Civil cases, originating in general sessions court and appeal ed to ahigher court, shall not be dismissed
for informalities, but shall be tried on the merits of the case. The higher court shall alow all
amendmentsin the form of the action, the partiesin the case, or the statement of the cause of action
when necessary to reach the merits. Thetria, including damages awarded, isdenovo. T.C.A. § 16-
15-729.

Juvenile Courts. The general sessions court, except those with a special juvenile court established
by private act, has juvenile court jurisdiction. T.C.A. 8§ 37-1-203. Every court having juvenile
jurisdiction must have asignin aconspicuousplaceidentifyingit as* Juvenile Court.” T.C.A.837-1-
206. Thegeneral sessionscourt when acting asjuvenile court hasthetitle and style of “juvenile court
of county.” T.C.A. 837-1-204. However, thelegidature did not intend to make the
juvenile court ageneral sessions court. The intent was to transfer juvenile court jurisdiction to the
genera sessionscourt and to makethe general sessionscourt ajuvenile court when the subject matter
before the court was within the jurisdiction conferred upon juvenile courts. State ex rel. Winberry
v. Brooks, 670 SW.2d 631 (Tenn. Ct. App. 1984). Only general sessions judges who are licensed
to practice law in Tennessee may order commitment of ajuvenile to the Department of Correction.
T.C.A.837-1-203. If thejudgeisnot licensed to practicein Tennessee, alawyer-refereeis appointed
to handle such matters. T.C.A. 8 37-1-107. Thejuvenile court has concurrent jurisdiction with the
circuit and chancery court of proceedings arising from the 1980 Hague Convention on the Civil
Aspects of International Child Abduction. T.C.A. § 37-1-104.

Pursuant to 2000 Public Chapter 792, juvenile judges are authorized to establish a teen court
program. The teen court is given the authority to conduct proceedings, receive evidence, hear
testimony related to the dispositional stage and recommend disposition of thecase. For any particul ar
case, the teen court consists of five teen members chosen from a panel of twelve or more teenagers
appointed by the juvenile court judge.

General Sessions and Juvenile Court Interchange.

Thelegidatureamended Titles 16 and 17 of the Tennessee Codein 1997 to alow greater interchange
and substitution of general sessions and juvenile court judges. Under T.C.A. 8§ 16-15-209, genera
sessions and juvenile judges may interchange with each other. The substituting judge need not be a
resident of the same county, but must otherwise possess the same qualifications of the absent judge.
Under amendmentsto T.C.A. 8 16-15-209inthe same public act, general sessionsandjuvenilejudges
who must be absent from court may seek aspecia judge. Thejudge must first attempt to interchange
within the county, then with a current, former, or retired judge, then apply to the Administrative
Office of the Courtsfor assistance, and finally, after exhausting these options, may appoint alawyer
from alist of qualified attorneysto serve as judge subject to certain limitations.
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Probate Courts. Chancery court has exclusive jurisdiction to probate wills and administer estates,
unless provided otherwise by private act. T.C.A. 8 16-16-201. The clerk and master exercises
probate jurisdiction, unless otherwise provided. The most common alternative is a private act
granting probate jurisdiction in the general sessions court with the county clerk serving as probate
clerk.

Specia Courts. Occasionaly, public or private acts create courts to exercise particular jurisdiction
inacounty. Some counties have chosen through private acts to have separate special jurisdiction
courts. Asnoted above, probate jurisdiction isin chancery court unlessit is placed in another court
by a special act. Similarly, genera sessions court has juvenile jurisdiction, unless it is placed in
another court by private act. Some counties have combined speciaized jurisdictions to create new
court titles. The clerk of these courts is designated in the private acts creating these courts. The
judge's salary is determined according to the special legidation. Cases from these special inferior
courts may be appealed to the circuit court for a de novo trial.

Judicial Commissioners

In most counties (and al under 200,000 population) the legidative body may elect one or more
persons to serve as judicial commissioners whose duties include, but are not limited to:

1. Issuing arrest and search warrants upon afinding of probable cause;

2. Issuing mittimus following compliance with lawful procedures,

3. Appointing attorneys for indigent defendants; and

4. Setting and approving bonds and the release on recognizance of defendants.

A judicial commissioner elected by the county legidative body is considered a county officer and
serves afixed term set by the county legidative body, but the term may not be longer than four years.
Judicia commissioners are compensated from the county's genera fund in an amount determined by
the legidative body. All feescollected by judicial commissioners must be paid to the county general
fund. T.C.A.840-1-111. No searchwarrant, arrest warrant or mittimus may beissued by an official
whose compensation is contingent in any manner upon theissuance or non-issuance of suchwarrants
or mittimus. T.C.A. 8§ 40-5-106.
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CHAPTER 10

PUBLIC SAFETY AND COUNTY CORRECTIONAL/FACILITIES

County Fire Protection

The county legidative body may form an agency to provide countywidefire protection whose powers
and duties are del egated by thelegidlative body and provided by statute. T.C.A. 885-17¢-101, 5-17-
102. Thecountywidefiredepartmentisempoweredtodo al thingsnecessary to provide coordinated
fire protection to al areas of the county. T.C.A. 8 5-17-102. The county fire chief is appointed by
the county executive subject to confirmation by the county legisativebody. T.C.A.85-17-103. The
county fire department must have one or more districts comprising the entire county outside the
incorporated municipalities if property taxes are used to fund the department. However, a
municipality may contract with the county for inclusioninthedistrict. T.C.A. 8§ 5-17-105. A county
may fund protection of the unincorporated areas of the county with genera fund revenues so long
as the revenues were generated by situs based taxes collected in the unincorporated areas or are
moniesthat have already been shared with municipalities, or are contributions to the county. T.C.A.
8 5-17-101. The countywide fire department must prepare an annual budget of anticipated receipts
and expenditures which must be submitted to the legidative body. T.C.A. 8 5-17-104. If fire tax
districts are created, then the legidative body must levy an annual fire tax upon the property owners
of each district sufficient to pay the district's share of the total budget of the countywide fire
department. T.C.A. § 5-17-106.

The county legidative body may appropriate general fund money to assist nonprofit volunteer fire
departments. T.C.A. 8§ 5-9-101. Counties may also contract with municipalities to furnish fire
protection in the unincorporated areas as an aternative to forming a county fire department. Op.
Tenn. Att’y Gen. 93-53 (Aug. 9, 1993).

Civil Defense (Emer gency M anagement)

The Tennessee Emergency Management Agency (TEMA) under the direction of the Governor isin
charge of the management of disasters occurring in this state. Counties must establish a county
emergency management agency alone or in conjunction with other local governments. Each county
organization must have a director appointed by the county executive subject to confirmation by the
county legidativebody. Each county must have an emergency management plan and program which
is coordinated with TEMA. Each county emergency management agency has jurisdiction over the
entire county unless an inter-jurisdictional emergency management agreement exists which has been
recognized by the Governor by executive order or rule. Under this law, counties have extensive
power to provide funds, make contracts, employ personnel, assign and make available county
personnel and resourcesto perform emergency management functions, and to establish, asnecessary,
aprimary and one or more secondary emergency operating centers. In the event of an emergency,
the county may waive the procedures and formalities otherwise required by law. Two or more
counties may join together to provide emergency management servicesif approved by the Governor.
Thismay occur by request of the counties or upon afinding by the Governor that the conditions of
the counties require such pooling of resources.
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The act grants to the Governor extraordinary powers in a state of emergency, including direction
(orders) tolocal law enforcement officers and agencies as may be reasonable and necessary, and may
delegate emergency powers and responsibilities to county officers and agencies.

County employeesand equipment may act outside of the county to render aid when needed. Counties
may enter into mutual aid agreements with municipalities and other counties. Public Acts of 2000,
Chapter 946.

Emergency Communication Districts

The establishment of a uniform emergency number to shorten the time required for a citizen to
request and receive emergency ad is intended to save lives, reduce the destruction of property,
quickly apprehend criminas and save money. Therefore, the legidative body may create an
emergency communications district within all or part of its boundaries if the eligible voters in the
district approve. The 911 serviceisfunded by an emergency telephone service charge in telephone
billsand county appropriations. T.C.A. 88 7-86-102, 7-86-105, 7-86-108. Thelegidativebody may,
by 2/3 vote, reduce the emergency communication district levy established by the district's board of
directors, so long as this reduction does not reduce funding below the level reasonably required to
fund the authorized activities of the district. The reduced levy remains effective until rescinded by
amaority vote of the legidative body. T.C.A. § 7-86-108(c). Revenues from tariffs must be used
for the operation of the district and for the purchase of necessary equipment. T.C.A. §7-86-108(d).

The board of directors of the emergency communication district consists of seven, eight or nine
members as provided by resolution of the county legidative body. The county executive appoints
membersto thisboard, subject to confirmation of the county legislativebody. T.C.A. § 7-86-105(b).

Public Chapter 1108 of 1998, codified in T.C.A. 88 7-86-301 and following, created a nine-member
statewide Emergency Communications Board in the department of Commerce and Insurance to
oversee the implementation of enhanced 911 service to wireless telephone users. In addition to
levying a service charge on wirel ess phone service and implementing the new network, thisboard has
certain supervisory powersover local 911 boards, particularly asit relatesto financial stability. The
board can set rulesand regul ationsfor the operation of emergency communicationsdistricts, examine
the financial condition of districts, prescribe arate structure, raise rates or order the consolidation of
districts. If counties have not created a district by 2001, the board will order an election for the
purpose of establishing adistrict for that county. This public chapter also provides for the removal
of membersof alocal board of directorsof an emergency communicationsdistrict for faillureto attend
meetings, refusal to carry out the orders of the state board, or for neglect of duties. The state board,
the city, or the county may pursue such an action in the chancery court.

County Law Enfor cement
The sheriff isthe principa conservator of peace in the county, and must suppress all affrays, riots,
routs, unlawful assemblies, insurrections, or other breaches of the peace. T.C.A. 838-3-102. County

law enforcement officers must uphold and enforce state laws dealing with crimes against persons,
property, the administration of government and offenses against the public health, safety and welfare.
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Sheriffs departments may also enforce municipal ordinances if the municipality has expressed by
ordinance its intent to have the sheriff do so. T.C.A. § 8-8-201.

In-service Training

Under legidlation passed in 1997, sheriffsmust now completeforty hoursof annual in-servicetraining
pursuant to T.C.A. 8 38-8-111. Sheriffs who successfully complete the program will receive cash
sdary supplements for doing so. Certification under the Peace Officers Standards and Training
commission is now arequirement for sheriffs. Any person elected to the office of sheriff who isnot
POST certified must enroll in atraining course within six months of taking office. The salary of the
sheriff isreduced 15% if he or sheisnot POST certified upon taking the office and, until the sheriff
becomes certified, will continue to drop an additional 5% with each year of the term of office.

Drug Law Enforcement and Drug Abuse Prevention.

A significant portion of the Sheriff’s duties will concern the enforcement of drug laws and the
prevention of drug abuse and illegal drug trafficking in the county. Thisis an areathat has seen a
great deal of new legidation in the past decade.

A state fund has been established to provide financial incentives for drug education and prevention.
Through the use of such financial incentives, the state encourages counties to aggressively pursue a
coursetoeiminateillegal drug trafficking withinitsjurisdictional boundaries. Each county legidative
body may create a committee composed of the school superintendent, the sheriff, and amember of
the aliance for a drug free Tennessee established in the county, to be appointed by the county
executive. Thecommitteereviewstherecord of prosecutionsand convictionsin the county, and acts
with the sheriff to determine the financia incentives appropriate for any given period and the
percentage of goods seized and forfeited that should be made available to the school system for drug
education and prevention programs. T.C.A. § 38-11-204.

A minimum fine must beimposed in drug cases unlessthe defendant isindigent. T.C.A. §39-17-428.
Generdly, fines and forfeitures of appearance bondsin drug cases are paid to the county trustee, the
statetreasurer, the Department of Safety or the Project Caanan Coordination Office, depending upon
the violation. T.C.A. 8§ 39-17-420. Each county trustee must maintain a separate fund, commonly
cdled the drug fund. Formerly, the sheriff, with the approval of the district attorney general, could
obtain disbursements from this fund for the local drug law enforcement program or local drug
education program. Under T.C.A. § 39-17-420, these monies must now be budgeted. The sheriff
recommends a budget for these funds to the county |egidl ative body which must approve the budget.
The changesin thelaw which took effect July 1, 1997, aso expand the approved uses of these funds
to include drug education, treatment, and enforcement as well as non-recurring law enforcement
expenses. Funds used for undercover operations of the sheriff’s department must be administered
according to procedures established by the Comptroller of the Treasury. A portion of the moniesin
this fund is to be set aside for the purchase of electronic fingerprinting equipment for the county.

D.U.l. Forfeitures

In asimilar manner to drug forfeitures, adriver’s vehicle may now be forfeited where the driver is
guilty of certain offensesrelated to driving under theinfluence of alcohol. T.C.A. 88 55-50-504, 55-
10-403. When vehicles are seized pursuant to these laws, their disposition is determined according
to the procedures of T.C.A. § 40-33-211, which provides for an administrative hearing before the
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Department of Safety. If the vehicleisforfeited and sold, the county is entitled to a portion of those
proceeds as reimbursement for the costs of seizing and storing the vehicle. T.C.A. 8§ 40-33-211.

Fingerprinting

In an effort to improve arrest data on dangerous felons, the legislature enacted financial penaltiesfor
law enforcement offices that fail to properly fingerprint criminals taken into custody. The sheriff’s
officeisto take two full sets of fingerprints of persons arrested for an offense which resultsin their
beingincarcerated or having to post bond to avoid incarceration and forward these fingerprintsto the
TBI. T.C.A. 88-8-201. The Comptroller’ s Officeisdirected to audit local law enforcement offices
to make certain this duty is performed. Failure to retain classifiable fingerprints for at least 85% of
those persons arrested by the office can cause the office to be decertified by the POST commission
and result in the loss of salary supplements. T.C.A. § 8-4-115.

Handgun Permits and Firearm Purchases. As of October 1, 1996, sheriffs ceased to issue handgun
permits. The Tennessee Department of Safety has taken over these duties. The department notifies
the sheriff or other chief law enforcement officer of the county of the applicant’ sresidence. Thenthe
sheriff or other officer conducts a background investigation regarding the applicant’ s disclosure on
the application. Reportsfrom the sheriff are to be filed within fifteen days of receiving a copy of the
application. 1996 Public Chapter 905, amending T.C.A., title 39, chapter 17, part 13.

County Correctional Facilitiesand Prisoner Care

Sheriffs execute court orders for imprisonment issued in criminal cases by assuming custody and
committing a defendant to jail, workhouse or to the warden of the state penitentiary. T.C.A. 88
40-23-103, 40-23-104.

Custody of the Jail. The sheriff has custody and charge of the county jail and all prisoners legally
committed. Jailers may be appointed to oversee the daily operations of the facility, but the sheriff
remains liable for civil damages for the actions of such person. T.C.A. 88 8-8-201, 41-4-101.

Thejall iscommonly used to house prisoners sentenced to imprisonment by the criminal court in the
county. However, according to T.C.A. 8§ 41-4-103, thejail may also be used as a facility for the
safekeeping or confinement of the following other persons:

1. Persons awaiting trial for public offenses;

2. Convicts sentenced to imprisonment in the penitentiary, until their removal;

3. Persons committed for contempt or on civil process,

4. Persons committed on failure to give security for their appearance as witnesses in any
criminal cases;

5. Persons charged with or convicted of a crimina offense against the United States;

6. Insane persons, pending transfer to the insane hospital, or other disposition; and

7 All other persons committed by authority of law.

Thejailer may evaluate persons held in the county jail for the purpose of classification, management,
care, control, and cell assignment. T.C.A. 8§ 41-4-103. The process employed in committing or
discharging a prisoner from jail must be filed and safely kept by the sheriff or the jailler. T.C.A. §
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41-4-106. When adefendant charged with afelony iscommitted to thejail and the defendant's saf ety
requires a guard, the sheriff must employ a sufficient guard to protect defendant from violence and
to prevent escape or rescue. T.C.A. 8 41-4-118. If the county jail isinsufficient to safely keep a
prisoner, the sheriff may convey the prisoner to the nearest sufficient jail in the state. T.C.A. §
41-4-121. The sheriff may employ two persons, if necessary, to remove the prisoner to the nearest
sufficient jail. T.C.A. §41-4-122.

Jalers Fees. Thelegidative body may pass aresolution fixing the amount of jailers fees which may
be applied to misdemeanant prisoners. T.C.A. 8 8-26-105. To receive the fees, the sheriff or jailer
must make written statements of accounts, properly proven and sworn to, for the keeping of
prisoners, specifying distinctly each item and the amount due. T.C.A.
841-4-129. Thejailers fees are taxed separately from the genera bill of costs of criminal cases, and
the jailers feesfor county prisoners must be referred monthly to the county executive for audit and
inspection. T.C.A. 88 41-4-131, 41-4-136. The federal marshal or other person delivering federal
prisonersto the jail isliable to the jailer for fees and the subsistence of the prisoner while confined,
which shall be the same as those prisoners committed under authority of the state. T.C.A. 8
41-4-105.

Custody of the Workhouse. Counties, through their legidative bodies, may establish and maintain
portable, movable or stationary workhouses. T.C.A. §41-2-101. Any county not having a separate
workhouse may, through itslegidative body, declareitsjail to beaworkhouseif thejail hassufficient
capacity and issuitablefor that purpose. T.C.A. §41-2- 102. When acounty establishes a separate
workhouse or thejail has been declared aworkhouse, the legidlative body must el ect four competent
persons, who, in conjunction with the county executive, shall be known as the board of workhouse
commissioners. The executive shall be, ex officio, the chair of theboard. T.C.A. §41-2-104. Upon
the recommendation of the county executive and a resolution passed by a 2/3 vote of the legidative
body, two alternatives to the workhouse commission are alowed; the county may choose the
executive or the sheriff to administer the workhouse with the same authority of a workhouse
commission. T.C.A. § 41-2-104.

If the county jail has been declared a workhouse, the sheriff is the superintendent. T.C.A.
8§ 41-2-108. If the workhouse is a separate facility and the superintendent is not the sheriff, the
superintendent must take an oath and post bond with two or more suretiesin the amount of $1,000,
payable to the state for the use of the county to be filed with the county clerk and recorded in the
minutes of the legidative body. T.C.A. 8§ 41-2-107. The superintendent's salary is set by the
workhouse commissioners, unless the sheriff acts as superintendent, in which case there is a
supplement to the regular salary of the sheriff. T.C.A. 88 8-24-103, 41-2-107.

Superintendent’ s duties. The workhouse superintendent has the following duties:

1. Discharge each prisoner as soon as his or her time is completed, or upon order of the
board of commissioners,

2. Properly guard the prisoners to prevent escape;

3.  Ensure the humane treatment of the prisoners, and properly provide clothing,
wholesome food properly cooked three times a day when at work;
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4. Ensure that the prisoners are warmly and comfortably housed at night and in bad
weather;

5. Provide proper medicine and medical treatment if a prisoner is sick, and, in case of
death, secure decent burial; and

6. Keep the males separate from the females.

T.C.A. §41-2-100.
The superintendent also has the following record-keeping duties:

1. Keep in a well-bound book, supplied by the county, an account of al supplies,
implementsand tool s purchased for the workhouse, keeping the supplies separatefrom
implements and tools;

2. Obtain anitemized bill for every purchase made specifying from whom purchased, the

kind and amount of articles purchased, and the date of purchase;

Submit quarterly reports to the commissioners;

Keep arecord of the bills paid by the state for the board of state prisoners; and

Determine the number of prisoners held and bills for the same, to be sworn to by the

sheriff or superintendent and certified by the clerk.

ok ow

T.C.A. 88 41-2-110, 41-2-119.

For every prisoner confined in the workhouse, the superintendent will receive a certified statement
from the court clerk which states the name of the convict, date of sentence, crime committed,
imprisonment term, and amount of fine and cost, which is entered into a book. The superintendent
must keep arecord of the age, sex, complexion, color of hair and eyesand nationality of each convict.
T.C.A. 841-2-116.

Prisoners confined to the workhouse or jail for a period less than one year for either a misdemeanor
or afelony may have their sentences reduced for good behavior. If a prisoner violates the rules or
regulations of thefacility or engagesinimproper conduct, the sheriff or the superintendent, may, after
a hearing before a disciplinary review board, revoke all or part of the prisoner's good time
credit. T.C.A. 841-2-111. Prisoners who refuse to work or become disorderly may be placed in
solitary confinement or may be subject to some other form of humane punishment, including reducing
time credits. T.C.A. § 41-2-120.

Support and Care of Prisoners. The sheriff or jailer has severa responsibilitiesregarding the support
and care of prisonersin thejail, and if any of these duties are violated, the authorized person may be
guilty of amisdemeanor. T.C.A. § 41-4-117.

1. Thejailer must furnish adequate food and bedding. T.C.A. § 41-4-109.

2. The jaler must enforce persona cleanliness by: furnishing necessary shaving
equipment once aweek, providing separate bathing facilities with hot and cold water,
and laundering once a week for those prisoners unable to provide for themselves.
T.C.A. 8§41-4-111.
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3. Filth must be removed from each cell once every twenty-four hours. T.C.A.
§41-4-111.

4. Madeand female prisoners, except married couples, may not be kept in the same cell
or roominthejail. T.C.A. § 41-4-110.

5.  After examining and committing prisoners, thejailer must convey lettersfrom prisoners
to their counsel and others, sealing and putting the lettersin the post officeif required.
T.C.A. 8§41-4-114.

6. Thejaler must admit al persons having business with prisoners and be present at al
interviews between the prisoners and others, except their counsel. T.C.A. §41-4-114.

7. The sheriff or an authorized person must remain at the jail every night from 8 p.m. to
6am.. T.C.A. §41-4-113.

Each prisoner committed to jail may furnish his or her own necessities under such precautions as
deemed proper by the jailer for the purpose of guarding against escapes and to prevent intoxicants
or narcotics from being imported into the facility. If the prisoner does not provide the support, it
must be furnished by thejail. T.C.A. § 41-4-108.

Counties may, by a resolution adopted by a two-thirds vote of its legidative body, establish and
implement a plan authorizing the jail or workhouse administrator to charge an inmate a fee, not to
exceed the actual cost, for items issued to inmates upon each new admission to jail. These fees may
be deducted from the inmate's jail trust account or similar fund. However, nothing in this
authorization shall be construed as authorizing a county or municipality to issue necessary clothing
or hygiene items based on the inmate’ s ability to pay. T.C.A. § 41-4-142.

It isillegal for any law enforcement officer or correctiona officer to engage in sexua conduct,
whether consensual or not, with aprisoner or inmate in custody at apenal institute. T.C.A. §41-21-
241

Medicd Careof Prisoners. Thelegidativebody must providemedical carefor the prisonersand must
allow compensation to be paid to the county jail physician. T.C.A. 8§ 41-4-115. If there is no
physician, the county may contract for such services with a private physician. T.C.A. § 41-2-118.
The sheriff may hireafemal e registered nurse and amal e registered nurse who may make acomplete
physical examination of al prisonersin the sheriff's custody. The examinations may include taking
any tests which are approved and recommended by the county health officer. Female prisoners may
be examined only by the female nurse, and male prisoners may be examined only by the male nurse.
T.C.A. 841-4-138. Thedtateisliablefor any expensesincurred from emergency hospitalization and
medical treatment rendered to any state prisoner incarcerated in a county jail or workhouse, if the
prisoner is admitted to the hospital. T.C.A. § 41-4-115.

The United States Supreme Court has held that prisoners have a constitutional right to receive
necessary medical care while in custody. City of Revere v. Massachusetts General Hospital, 463
U.S. 239 (1983). If the county failsto provide necessary medical care, it may be liable under federal
law for any injuriesthat prisoner may suffer asaresult of lack of medical care. Op. Tenn. Att'y Gen.
U90-134 (Sept. 20,1990). The provision of medical care does not necessarily obligate the county
to pay for the services, but if the only way that the county can fulfill its obligation isto agree to pay
for the services, then the county must do so. If the inmate has health insurance, then the insurance
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carrier may berequired to pay according to its obligations under contract. Op. Tenn. Att’y Gen. 96-
008 (Feb. 8, 1996). Also, the county may collect from a non-indigent inmate housed in the county
jal the cost of providing needed medical or dental care. If the inmate isindigent, the responsibility
for payment isamatter to be decided between the county and the medical provider. The county may
attempt to recover these medical costs from the prisoner after the prisoner isreleased from from the
jail or workhouse. Op. Tenn. Att'y Gen. 95-095 (Sept. 15, 1995). The county cannot require the
prisoner to serve alonger sentence to pay the medical costs. Op. Tenn. Att'y Gen. U90-37 (Jan. 1,
1990).

Thestateisliablefor expensesincurred for emergency hospitalization and medical treatment of state
prisoners incarcerated in a county jail or workhouse so long as the prisoner is admitted to the
hospital. The state will reimburse the cost of transportation (and the cost of a guard if necessary)
if aprisoner is hospitalized or follow-up treatment isrequired. T.C.A. 8§ 41-4-115. If the county
incurs non-emergency medical expenses on behalf of a state prisoner, the county may seek
reimbursement from the prisoner. Op. Tenn. Att'y Gen. 89-133 (Oct. 4, 1989).

Any county legisative body may, by two-thirds majority, adopt a resolution to establish a plan
authorizing the jail or workhouse administrator to charge an inmate in a county jail or workhouse a
co-pay amount for any medical care, treatment or pharmacy services provided to such inmate by the
county. The resolution would establish the amount the inmate is required to pay for each service
provided. If aninmate cannot pay the co-pay established, the plan may authorize a deduction from
the inmate's commissary account or any other account or fund for the benefit of the inmate while
incarcerated. Also, theresolution and plan may authorizethejail or workhouse administrator to seek
reimbursement for the expenses incurred in providing medica care, treatment, hospitalization or
pharmacy services from an insurance company, health care corporation, TennCare or other source,
if theinmate is covered by an insurance policy, TennCare or subscribesto a health care corporation
or other source for these expenses. T.C.A. 8§ 41-4-115(d). However, as of this writing, TennCare
does not offer benefits to persons incarcerated. Furthermore, a county should not deny treatment
for failure of an inmate to make the co-payment for the reasons noted earlier. T.C.A. § 41-4-115.

Minimum Standardsfor Facilitiesand Prisoner Care. The Tennessee Corrections|nstitute establishes
minimum standards for local jails and workhouses and conducts an annual inspection of each county
facility. These regulations include standards for physical facilities, correctional programs of
treatment, education and rehabilitation of inmates, and standards for the safekeeping, health and
welfare of inmates. T.C.A. § 41-4-140.

In addition to state inspection, counties have the option of establishing a local inspection program.
In January, the legidlative body may appoint three county residents of lawful ageto act as county jall
inspectors. The county executive is an ex officio jail inspector. The inspectors must: (1) visit and
examinethe county jail at least once each month or sooner; (2) makerulesand regulationsto preserve
the health and decorum of the prisoners; (3) decide al disputes between the jailer and the prisoners;
(4) provide for the restraint of violent prisoners or those who attempt to escape; and (5) make a
report of the state and condition of the prisonersand thejail during thefirst week of every legidative
b o d vy m e e t i n g . T . C . A
§41-4-116.
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If an overcrowding emergency exists, the governor may invoke one or both of the following powers
to reduce overcrowding. First, the governor may direct the board in writing to reduce the release
eligibility dates of al inmates, excluding any inmate convicted of escape, by a percentage sufficient
to enable the board to rel ease on supervised parole enough inmates to reduce the popul ation to 90%
of the designated capacity. The Department of Correction must calculate the new release digibility
date of any felony offender sentenced to confinement for one or more years in the department or a
county jail or workhouse. Second, the governor may direct the commissioner in writing to notify
al state judges and sheriffs that the commitment to the department of felons who have been on bail
prior to their convictions shall be stayed until up to sixty days after the in-house popul ation has been
reduced to 90% of the designated capacity. Inmates who have been convicted of two or more
aggravated rape or rape violations are not eligible for release. T.C.A. § 41-1-504.

Work and Education Programs

Road Work and Other Prisoner Work Programs. If the county has a work program, all inmates
sentenced to the workhouse or jail must participate in the work program unless the inmate has a
medical condition that prevents him or her from working or the sheriff determines that the inmateis
a security risk. Prisoners refusing to participate will lose sentence reduction work credits, good
behavior credits, or other privileges. T.C.A. § 41-2-150.

The board of workhouse commissioners prescribes the kind of labor the prisoners are worked.
However, when practical, the prisoners should work on county roadsin preference to other kinds of
labor. T.C.A. 841-2-105. All prisoners sentenced to the workhouse may be required to work on
the county roads under the supervision of the chief administrative officer of the county highway
department and may be utilized by municipalitieswithin the county by mutual agreement between the
workhouse superintendent or sheriff and the municipality's chief executive officer. T.C.A. §
41-2-123.

Any prisoner sentenced to imprisonment in a workhouse or jail for a period not to exceed eleven
months and twenty-nine days may be worked on the county roads, or roads within municipalitiesin
the county, or on parks or public property in the county. These prisoners may be required to pick
up and collect litter and trash that have accumulated on county roads, and are supervised by the
sheriff or the superintendent. T.C.A. § 41-2-123.

Neither the county, county official nor county employee is liable to any prisoner or his family for
death or injuries received while on a work detail, other than for medical treatment for the injury
during the period of hisconfinement. Also, no county, official or employeeliability existsunder state
law for acts of the prisoner while on work detail. T.C.A. § 41-2-123.

Work Release. Misdemeanants and fel ons whose sentences are not based on crimes against persons
or property and have no previous sentences for such crimes, are eligible to apply for releases for
occupational, scholastic or medical purposes. T.C.A. 8841-2-127, 41-2-128. Decisionsregarding
work release from a county workhouse are made by the board of workhouse commissioners upon
application of the workhouse superintendent. Inthe case of work release from the county jail, the
genera sessions court decides upon application by the sheriff. The order granting or denying release
may be rescinded or modified at any time without notice to the prisoner. T.C.A. § 41-2-128.
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Special work release rules apply to persons convicted of second violations of driving under the
influence of a drug or intoxicant (DUI) or driving after the person’s drivers license has been
canceled, suspended or revoked. Thejudge may sentence such offendersto thework release program
under specified circumstances if the second violation did not result in personal injury or death of
another person. Asacondition to participation in the work release program, the inmate must agree
to be screened, at least daily, to determine whether the inmate has consumed alcohol or illegal drugs.
Such persons remain incarcerated when not at the place of employment or in transit to or from the
place of employment. The county legidative body is required to annually conduct a public hearing
to examine whether the work release program for DUI and driver’s license offenders is working
according to the statutory directives and whether or not the program is effective. If the county
legidative body finds that this work release program is operated in compliance with the law, then it
isrequired to certify thisfinding to the judge having jurisdiction in the case, and if the finding is one
of non-compliance with the law, then this finding is also transmitted to the appropriate judges.
T.C.A. 8§41-2-128(c).

The work release program is directed by a work release commission. Except in Davidson County,
thiswork release commission is composed of three members appointed by the sheriff and approved
by the legidative body. The commission may develop guidelines for work release and educationa
programs for prisoners housed in county facilities. The work release commission meets weekly, or
at the call of the sheriff, at the sheriff’s office. T.C.A. § 41-2-134.

Thesheriff, thecorrectional/rehabilitation work rel ease coordinator, and thewarden of theworkhouse
must establish rules and regulations to operate the work release program in an orderly manner.
These rules are subject to the approval of the work release commission. T.C.A. §41-2-141.

The official in charge of the jail or workhouse may refuse to permit a prisoner to exercise the work
release privilege to leave the workhouse for any breach of discipline or other jail or workhouse rule
violation. T.C.A. 841-2-131. Thework release commission may remove a prisoner from the work
release program for just cause, and the prisoner may remain at the workhouse to complete the
sentence. T.C.A. 8 41-2-136. Failure of a prisoner to return from work at the time specified
constitutes primafacie evidence of intent to escape and subjectsthe prisoner to the penaltiesimposed
by law for the offense of escape. T.C.A. 8§ 41-2-137.

The county legidative body may authorize the sheriff, warden, superintendent, or other person in
charge of the workhouse to arrange the employment of prisoners in other counties. T.C.A. §
41-2-130. In addition, the sheriff, warden, superintendent or other administrative head of a
workhouse may contract with any other governmental agency with regard to accepting prisonersin
the custody of such other governmental agency to participate in the work release program, subject
to the approval of the county legidative body. T.C.A. § 41-2-132.

A sheriff, jailer or other person responsible for the care and custody of inmates housed in a county
jal or workhouse may not employ or use any inmate to perform labor which directly or indirectly
resultsin personal gain, profit or benefit to abusiness partialy or wholly owned by the sheriff, jailer
or other person, whether or not the inmate is compensated. T.C.A. § 41-2-148.

Further, a sheriff, jailer or other person responsible for the care and custody of inmates housed in a
county jail or workhouse may not alow any inmate to perform any labor for gain, profit or for the
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benefit of a private citizen, or for-profit corporation, partnership or other business, unless the labor
is part of a court-approved work release program or the work release program operates under a
commission. Violation of these provisions is a misdemeanor for afirst offense and a felony for a
second offense. If apublic officia violates this law twice, the officid'sterm of office isimmediately
forfeited and the official isforever barred from holding public officeinthisstate. T.C.A. §41-2-148.
However, inmates housed in ajall or workhouse may perform any labor on behalf of a charitable
organization or anonprofit corporation. T.C.A. § 41-2-148.

Inmates must not be rel eased except according to the strict rules and guidelines of the law and under
the proper authority. The sentencing court judge has no authority to grant furlough to a defendant
for the purpose of work unless the inmate meets all established standards and criteria. T.C.A. 8 40-
35-316.

Inmate I ncentive Program. Shelby and Davidson counties must operate an inmateincentive program
for workhouse prisoners. T.C.A. 8§ 41-2-144. In other counties, sheriffs or workhouse
superintendents may develop and implement such a program. Workhouse prisoners may be given
credit toward reducing their sentences for participating in academic or vocational education classes
and for above-average performance in the inmate's job placement. The program and rating system
devised by the sheriff or workhouse superintendent is subject to the approval of the work release
commission. T.C.A. § 41-2-145.

County Correctional IncentivesAct. In1981, the General Assembly enacted the County Correctional
Incentives Act, which provides financial subsidies to counties for housing non-dangerous felony
offendersin local jails or workhouses. The goals of the act are to: (1) help alleviate overcrowding
and reduce higher operation costsin state correctional facilities; and (2) assist countiesin upgrading
local correctiona facilities and programs. T.C.A. § 41-8-102.

Subsidies paid to countiesthrough this program are the only compensation acounty will receivefrom
the state for housing state prisoners. These subsidiesare paid in lieu of the reimbursement for jailers
fees previoudly given to counties from the state. T.C.A. 88 8-26- 105, 41-8-104, 41-8-106. If a
county isapproved for participation, the corrections commissioner may enter into acontract with that
county on an annual basis. T.C.A.
8§ 41-8-104. The counties are reimbursed for housing convicted felons according to the genera
appropriations act each year and the rules made in determining reasonable allowable costs by the
department in consultation with the Comptroller of the Treasury. T.C.A. § 41-8-106.

Approved counties may apply to receive grants or loans from the state funding board to assist in
constructing or renovating a correctional facility. In order to secure the loan or grant, which could
amount to 100% of the actual project cost, the county must agree to reserve a percentage of the
additional cell space for housing state prisoners. T.C.A. 88 41-8-109, 41-8-110, 41-8-111.

Community Corrections Act of 1985. T.C.A. 8 40-36-101 et seg. The purpose of the community
corrections act is to establish apolicy to punish selected, nonviolent felony offenders in community
based alternatives to incarceration, and to provide state funds to local governments and qualified
private agencies so they may develop arange of community based punishments. Beforeacounty may
qualify for funding under this act, the legidative body must establish a community corrections
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advisory board. This board represents a cross-section of the local population and ensures minority
and female representation. A minimum number of members is required; the statute sets forth the
nominating procedure. Some members hold aposition by virtue of their elected office. T.C.A. 840-
36-201.

The county legidative body empowers the board to perform certain duties, including:

1. Assessing community-wide needs and advising the legidative body regarding specific
program options,

2. Participating in the establishment of loca digibility standards for local community

corrections programs which meet the local needs of the community;

Adopting a community corrections plan to submit to the legidlative body;

Adopting program policies;

Recommending to the legidlative body the awarding of subcontracts to proprietary,

nonprofit or governmental entitiesto provide community corrections services, in their

discretion;

6. Monitoring the effectiveness of local community correctiona servicesand advising the
legidative body regarding needed modifications;

7. Informing and educating the general public regarding the need for diversion of selected
nonviolent offendersfrom confinement in correctional ingtitutionsto gain greater public
support for corrections; and

8. Making an annual report to the legidative body of the progress of the programs.

T.C.A. §40-36-202.
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Counties may apply to the state for 100% funding of local programs with no local matching funds
required. In order to receive the funding, the county must submit an application to the commission
using the appropriate form as determined by the commissioner. T.C.A. 8 40-36-301. The act sets
forth the criteria used by the department to determine which applying entities will receive funding.
Funding and grant evaluation criteria is outlined in the application process and procedures are
developed by the department so that each applicant may know the basis upon which funds will be
granted. T.C.A. 840-36-304. Funds may be used for non-custodial community correction options
which involve close supervision but do not involve housing of the offender in ajail, workhouse, or
community facility, and short-term community residential treatment options which involve close
supervision in aresidential setting, including emergency shelters, drug and alcohol treatment, and
counseling. T.C.A. 840-36-302. However, thesefundsmay not be used for construction, renovation
or operation of local jails or state facilities, or to pay the salaries of state probation and parole
officers. Useof fundsfor administrative costsislimited to apercentage established by the corrections
commissioner. T.C.A. § 40-36-303.

Joint (Multi-county) County Jails and Workhouses. Two or more counties may enter into an
interlocal agreement providing for ajail and/or workhouse to serve the contracting counties. If such
aninterlocal agreement isexecuted to provide ajail for joint use of the contracting counties, acounty
isno longer required to have acounty jail within the county’ sboundaries, but thejointly operated jail
must be located within one of the contracting counties. T.C.A. 8§ 5-7-105. In counties entering into
such agreements, the sheriff isnot in charge of thejail unless so provided by theinterlocal agreement.
T.C.A. §8-8-201(3).

123



Detention of Juveniles

Countiesare prohibited from detai ning juvenilesin the samefacility with adult prisoners, except under
two very limited circumstances. First, ajuvenile may be temporarily detained in an adult jail for as
short atime as feasible, not to exceed forty-eight hours, if:

1.

Thejuvenileisaccused of aseriouscrime against persons, including criminal homicide,
forcible rape, mayhem, kidnaping, aggravated assault, robbery and extortion
accompanied by threats of violence; and

The county has alow population density not to exceed thirty-five persons per square
mile; and

Thefacility and program havereceived prior certification by the Tennessee Corrections
Institute as providing detention and treatment with total sight and sound separation
from adult detainees and prisoners, including no access by trustees; and

Thereisno juvenile court or other public authority, or private agency able and willing
to contract for the placement of the juvenile; and

A determination is made that there is no existing acceptable aternative placement
available for the juvenile.

T.CA. § 37-1-116.

Second, ajuvenile may be detained in an adult jail if the case has been transferred to another court
for criminal prosecution, i.e., thejuvenileisbeing tried asan adult. T.C.A. 88 37-1-116, 37-1-134.
However, ajuvenile cannot be detained in any securefacility or secure portion of any facility, unless:

1.

There is probable cause to believe the juvenile has committed a delinquent offense

constituting (&) acrime against a person resulting in the serious injury or death of the

victim or involving the likelihood of serious injury or death to such victim or (b) the

unlawful possession of a handgun or carrying of a weapon;

There is probable cause to believe the juvenile has committed any other delinquent

offense involving the likelihood of serious physical injury or death, or a property

offense congtituting a felony, and the juvenile:

a. Iscurrently on probation;

b. Iscurrently awaiting court action on a previous aleged delinquent offense;

c. Isalleged to be an escapee or absconder from a juvenile facility, institution, or
other court-ordered placement; or

d. Has, within the previous twelve months, willfully failed to appear a any juvenile
court hearing, engaged in violent conduct resulting in serious injury to another
person or involving the likelihood of seriousinjury or death, or been adjudicated
delinquent by virtue of an offense constituting afelony if committed by an adult;

Thereisprobable causeto believe the juvenile has committed adelinquent offense, and

gpecia circumstances indicate the juvenile should be detained;

The juvenileis aleged to be an escapee from a secure juvenile facility or institution;

Thejuvenileiswanted in another jurisdiction for an offense which, if committed by an

adult, would be afelony in that jurisdiction; or
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There is probable cause to believe the juvenile is an unruly child who has violated a
valid court order or who is a runaway from another jurisdiction (nevertheless, the
juvenile must not be detained for more than seventy-two hours); and

In addition to any of the conditions listed above, thereis no less restrictive aternative
that will reduce the risk of flight or serious physical harm to the juvenile or to others,
including placement of thejuvenilewith aparent, guardian, legal custodian, or relative,
using aternatives such as emergency foster homes, runaway/emergency shelters,
juvenile summons, crisis intervention, or home detention, and/or the setting of bail.

T.CAA. §37-1-114.

Juveniles who meet this detention criteria may be held in a juvenile detention facility in the same
building or on the same grounds as an adult jail if:

1.

Total separation exists between juvenile and adult facility spatia areas so there could
be no haphazard or accidental contact between juvenile and adult residents in the
respective facilities;

Total separation existsin all juvenile and adult program activities within the facilities,
including recreation, education, counseling, health care, dining, seeping, and general
living activities,

There is separate juvenile and adult staff, including management, security staff, and
direct care staff such asrecreational, educational, and counseling. Specialized services
staff, such as cooks, bookkeepers and medical professionals who are not normally in
contact with detainees or whose infrequent contacts occur under conditions of
separation of juveniles and adults, can serve both; and

If state standards or licensing requirements for secure juvenile detention facilities are
established, the juvenile facility must meet the standards and be licensed or approved
as appropriate.

However, no juvenile facility constructed or developed after January 1, 1995, may be located in the
same building or directly connected to any adult jail or lock-up facility complex. T.C.A. 8§ 37-1-116.

If ajuvenileistaken into custody and meetsthe detention criteria, a petition must be presented to the
juvenile court by a person having knowledge of the facts alleged, no later than two days after the
juvenileistakeninto custody, excluding Saturdays, Sundays, and legal holidays. T.C.A. 8837-1-115,
37-1-119. The petition must state:

1.

2.
3.
4

The facts which bring the juvenile within the court's jurisdiction with a statement that
itisinthe best interests of the juvenile and the public that the proceedings be brought
and, if delinguency or unruly conduct isalleged, that the juvenileisin need of treatment
or rehabilitation;

The juvenile's name, age and residence address;

The parents, guardians or spouse's name and residence; and

If the juvenileisin custody, the place of detention and the time taken into custody.

T.C.A. § 37-1-120.
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Juveniles who do not meet the criteria for secure detention must be released to the custody of a
parent or guardian or to the supervisor of a non-secure program. T.C.A. 88 37-1-115, 37-1-117.

The sheriff or other person in charge of afacility for the detention of adult offenders must inform the
juvenile court immediately if aperson who appears to be under the age of eighteen isreceived at the
facility and then must bring the juvenile before the court upon request or deliver the juvenile to a
detention or shelter care facility designated by the court or to amedical facility if the person requires
prompt treatment for an iliness or a serious physical condition. T.C.A. 88 37-1-115, 37-1-116.

Information to At Risk Employees Regarding | nfectious Diseases

Where there has been a potential exposure to an infectious disease in a correctiona facility, the
institution is required to inform an employee, contract employee or visitor. When an incident occurs
that may have resulted in exposure to disease, the institution must test the inmate, with or without
hisor her consent, to determineif theinmate isinfected with abloodborne pathogen such as hepatitis
B or HIV. The institution is required to disclose the results of the test to each employee, law
enforcement officer or visitor who reasonably believes he or she was potentially exposed to a life-
threatening disease or pathogen. However, confidential medical information is not to be released to
the general public. T.C.A. §41-51-102.

In 2000, the legislature passed a similar statute to provide thatin cases where a law enforcement
officer, firefighter, correctional officer, youth services officer, probation and parole officer,
employee of the Department of Corrections or Department of Children’s Services, emergency
medical or rescue worker, EMT, or paramedic is the victim of an aggravated assault and comes
into actual contact with the blood or other body fluid of the arrestee, then, upon the request of the
victim, the arrestee shall undergo HIV testing immediately. The test shall be performed by a
licensed medical laboratory at the expense of the arrestee. The results of the test are not a public
record and are available to only the victim and certain other persons listed in the statute. Ifthe
arrestee isinfected with HIV, such person shall be liable for the victim’s medical bills and other
expenses related to the victims exposure to HIV upon a finding that such exposure was from the
arrestee. Public Acts of 2000, Chapter 932.

126



CHAPTER 11

COUNTY ROADS AND HIGHWAY DEPARTMENTS

In Tennessee, the highway laws used to be disjointed and confusing. However, since the
adoption of the Tennessee County Uniform Highway Law in 1974, the operation of the highway
departments has become more consistent. All Tennessee counties are covered by this law,
except Davidson, Hamilton, Knox, and Shelby counties. T.C.A. 8 54-7-102. The charters (except
Hamilton) and private acts for these counties determine their road construction and maintenance
activities.

County Uniform Highway Law (“CUHL")

The “chief administrative officer” (*CAO”) under the CUHL may be the county road
superintendent, county road supervisor, director of public works, county engineer, or similar
county highway official either elected or appointed pursuant to the provisions of any general or
private act. T.C.A. 854-7-103. The law prescribes the CAO's qualifications, term, salary, and
manner in which vacancies should befilled. T.C.A. 88 54-7-104 through 54-7-107. See Chapter
3 herein for a detailed discussion of the office.

Duties and Authority. The CAO is the head of the highway department and has general control
over the location, relocation, construction, reconstruction, repair and maintenance of the county
road system, including county roads, bridges and ferries, but not roads and bridges under the
supervision of the state Department of Transportation. However, counties which have private
acts providing for popularly elected road commissioners which have general control over location,
construction and maintenance of county roads remain under their private act concerning these
matters. T.C.A. 8§ 54-7-109. See also Op. Tenn. Att'y Gen. 88-01 (Jan. 4, 1988).

The CAO may employ a qualified secretary and other office personnel necessary to handle
correspondence, maintain accurate records of receipts and expenditures, equipment, supplies,
materials, maintenance performed, and other items necessary to operate the highway
department. The CAO determines the total number of employees, personnel policy and work
hours, job classifications, and policies and wages within the classifications. The compensation
established should be consistent with pay in similar services in the county and surrounding area.
T.C.A.854-7-109. In addition, the wages must comply with the federal Fair Labor Standards Act
regarding minimum wage and overtime compensation.

The CAO may employ legal counsel or solicit legal counsel retained by the county to prosecute
or defend litigation caused by or necessary to operating the highway department. However, in
counties with road commissions, the general control and authority to hire legal counsel remains
as provided by private act. T.C.A. § 54-7-110.

Annual Work Program. The CAO must prepare and submit an annual work program to be
financed under the state-aid highway system program to the county legislative body and the state
Department of Transportation. The priorities for the proposed work program are established by
considering the degree of deficiencies in the structural condition, capacity and safety of existing
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roadways, traffic volume, and desirable level of services necessary for schools, religious
institutions, industry, recreational facilities and other major uses. T.C.A.
§ 54-7-111.

Inventory of Machinery and Equipment. The CAO supervises, controls and is responsible for all
the machinery, equipment, tools, supplies and materials owned or used by the county in the
construction, repair and maintenance of county roads and bridges. Within sixty days after taking
office, the CAO must make a complete inventory and file copies with the county governing body
and the chief executive officer of the county. The inventory must be revised annually, effective
July 1 of each year and submitted by September 1. T.C.A. § 54-7-112.

All machinery, equipment and tools must be plainly marked as the property of the road
departmentand each item must be numbered and entered on the inventory filed by the CAO.
The county executive must examine the inventory for compliance with the law, and if the inventory
does not comply, funds shall be withheld from the chief administrative officer until compliance is
made. T.C.A. 8§ 54-7-112. The inventory filed by the CAO shall be maintained and made
available to the Comptroller of the Treasury for audit purposes. T.C.A. 8 54-7-112.

Purchasing Provisions and Chart of Accounts. All funds received by the county for road or
highway purposes must be promptly deposited with the trustee and should be expended only
upon disbursement warrant drawn upon the trustee according to law. Expenditures of funds to
operate the road department must be made within the limits of the approved budget and the
appropriations made for the department. T.C.A. § 54-7-113.

The following purchasing procedures apply to all CUHL counties which have not established any
other private act or general purchasing procedure law prior to July 1, 1980:

1. Allpurchases of $5,000 or more must be publicly advertised and competitively bid;

2. Purchases of like items which individually cost less than $5,000, but are customarily
purchased in lots of two or more, must be advertised and bid if the total purchase
price of these items is expected to exceed $5,000 during any fiscal year;

3. Repairof heavy road building machinery or other heavy machinery for which limited
repair facilities are available need not be bid;

4. Purchases of any supplies, materials, or equipment forimmediate delivery may be
made without bidding in actual emergencies arising from unforeseen causes; but
such emergencies shall notinclude conditions arising from neglect or indifference
in anticipating normal needs; and

5. Leasesorlease-purchase arrangements requiring payment of $5,000 or more, or
continuing for ninety days or more, must be advertised and competitively bid.

6. Allpurchases costing less than $5,000 may be made in the open market without
newspaper notice, but, wherever possible, should be based upon at least three
competitive bids.

T.C.A. § 54-7-113.

This actdoes not repeal existing statutes, including private acts, which establish purchasing
provisions for a county road department. However, no county road department shall be required
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to publicly advertise and competitively bid purchases of $5,000 or less even if they are now
required to do so by public or private act. T.C.A. 8 54-7-113.

Each CAO must maintain a chart of accounts in conformity with the uniform chart of accounts
developed by the Comptroller of the Treasury. T.C.A. 854-7-113. Additional informationis
available through the County Audit Division of the state Comptroller's Office.

There is a presumption that the CAO is authorized to sign agreements with the Tennessee
Department of Transportation on behalf of the county. Once the agreementis executed, itis fully
binding on the county. This presumption is only overcome if the county legislative body provides
notice to the Department of Transportation that the CAO does not have the authority to execute
these agreements. Receipt of this notice must be acknowledged by the departmentin order to
overcome the presumption. T.C.A. § 5-7-116.

Prohibited Acts and Penalties. The CAO must not authorize or knowingly permit the trucks or
road equipment, rock, crushed stone or any other road material to be used for any private use
or for the use of any individual for private purposes. A violation of this provisionisa Class C
misdemeanor, and each separate use of the same for other than authorized purposes constitutes
a separate offense and is subject to a separate punishment. Any employee who uses any road
eguipment or materials for personal use, or sells or gives away any such materials or equipment
must be immediately discharged. No truck or other road equipment shall be used to work private
roads or for private purposes of the owners. T.C.A. 8 54-7-202. However, if requested by the
U.S. postal service or local board of education in writing, the county highway department may
maintain areas on private property for the purpose of providing public school buses and postal
vehicles with a route and turnaround, if the landowner consents in writing. T.C.A. 8 57-7-202.

Neither the CAO nor any other county officer or employee may use any county vehicle,
equipment, supplies or road materials for any use other than official county road purposes.
However, the legislative body may authorize the road department to perform work for other
government entities if the costis reimbursed to the road department. T.C.A. 854-7-202. For
example, in 1995 the state attorney general opined that the county highway department may not
maintain areas to provide school buses with a route or turn-around without requiring at least
partial reimbursement. Op. Tenn. Att'y Gen. U95-064 (July 17, 1995). The county may even
contract with the Commissioner of Transportation to perform maintenance upon state rights-of-
way outside municipalities and metropolitan governments. The transportation department will
reimburse the county on an actual cost basis. T.C.A. § 54-5-139. Any person whose property
is improved by the use of county road equipment or material is liable for the value of the
improvements, including legal fees, which will be distributed to the county road department.
T.C.A.854-7-202. Also, a county highway department may notimprove or maintain a road which
has not been declared public by the county legislative body or the courts. Op. Tenn. Att'y Gen.
U95-064 (July 17, 1995). Absent such adetermination by one of those two bodies, the CAO
should not work on that road even if he “thinks” the road is public.

If a CAO commiits a theft, either directly or indirectly, of morethan $1000 of county highway or road

money, the officer isguilty of afelony. Upon conviction, the CAO shall be punished by imprisonment
inthe penitentiary for any time not less than three years nor more than twenty years. T.C.A. § 54-7-
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206. If the theft is $1000 or less, the CAO is guilty of a misdemeanor. Upon conviction, the CAO
shall be punished by confinement for not more than one year. T.C.A. 8§ 54-7-206.

If a CAO, who is charged with the collection, safekeeping, transfer, or disbursement of money or
property belonging to the county highway department, uses or diverts any part of the money or
property by loan, investment, or otherwise without authority of law, or converts any part to hisown
use in any manner, the CAO is guilty of embezzlement. For every such act, upon conviction, the
CAO shall be punished as in the case of larceny, and must pay to the court an amount equal to the
amount embezzled. Such amount shall beforwarded by the clerk to the county highway department.
T.C.A. 8§ 54-7-206.

It isunlawful for crushed limestone, commercial lime, agricultural lime, gravel, or any other product
resulting from processing of stone, produced in whole or in part by any governmentally owned or
operated plant, quarry, crusher, or stone processing plant to be sold, traded, bartered, loaned, or
given away. T.C.A. 8 12-8-101. A violation of this section results in a Class C misdemeanor.
T.C.A. 8§ 12-8-102. However, counties may sell agricultural lime to farmers for their own farming
activity. T.C.A. 8 12-8-103.

It isunlawful for the county to own or operate any plant or facility for the manufacture or production
of hot mix asphalt. However, counties owning such facilities in existence on March 29, 1976, are
exempted from this provision. Severa other counties are exempted by narrow population
classification. T.C.A. § 12-8-101(b).

Counties may make improvements on existing highways on the state highway system within the
particular county, but only with the approva of the Commissioner of Transportation. These
improvements may be made by the highway department or through contract with private companies,
if approved by the commissioner. Maintenance of improvements by the county which benefits the
state highway system becomes the responsibility of the state when the county work is completed.
T.C.A. § 54-5-140.

County highway departmentsmay accept donationsof materials, property, services, funds, or supplies
for its benefit if used in good faith according to the terms of the donation. Also, the highway
department may allow private persons or entities to repair county roads damaged by that person or
entity to meet the roads condition or standard prior to the damage. T.C.A. § 54-7-115.

Loca governments may participate with a railroad authority in constructing, reconstructing or
repairing railroad crossings. Thiswork may be performed by private partiesunder contract or by local
government employees. T.C.A. 8§ 65-11-101.

The CAO, highway commissioner, legidative body member or road department employee must not
befinancially interested in or have any personal interest, either directly or indirectly, in the purchase
of any supplies, machinery, materials, nor in any firm, corporation, association or individuals selling
or furnishing any such materials or equipment to the road department. Violation of this provision
constitutes official misconduct and isa Class C misdemeanor and isgroundsfor removal from office.
T.C.A. 8 54-7-203. This conflict of interest statute is more restrictive than the statute generally
applicable to county officials. T.C.A. § 12-4-101.
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The CAO may remove any fence, gate or other obstruction from the roads, bridges and ditches of the
county and clean out and clear al fences and ditches along or adjacent to the county roads. Any
person who places or maintains an obstacle or obstruction on the right-of-way of a county road and
refusesto remove it commits a Class C misdemeanor. T.C.A. 8§ 54-7-201. See also Op. Tenn. Atty
Gen. 00-072 (April 17, 2000) for amore detailed discussion of thisissue.

Removal From Office and Withholding of State Funds. If any provision of the CUHL isviolated, the
commissioner may withhold state-aid highway system funds until the deficiency is corrected to the
commissioner's satisfaction. T.C.A. 8 54-7-204. In addition to any proceeding under T.C.A. Title
8, Chapter 47, the CAO of acounty road department may be removed from officein accordance with
theprovisionsof T.C.A. 8§54-7-205. If theinvestigation by the district attorney general and the state
attorney general indicateswillful misfeasance, malfeasance or nonfeasance by the chief administrative
officer, the district attorney general shall proceed, pursuant to T.C.A. Title 8, Chapter 47, to remove
the CAO from office, and the officer will be indligible to seek the office again. T.C.A. 8§ 54-7-205.

County Roadsv. Private Roads

All roadsin acounty are not county roads, as some are private roads, state highways or city streets.
Private roads are the most difficult to distinguish from county roads. Privateroadsaregeneraly: (1)
used by only one or a few property owners, such as a driveway; or (2) one where the landowner
allowsthe genera public to use, but (a) the road has never been formally accepted by the legidative
body as a county road or (b) the landowner has never given the public any rights either express or
implied.

A public highway or road is “such a passageway as any and al members of the public have an
absolute right to use as distinguished from a permissive privilege of using same.” Standard Lifelns.
Co. v. Hughes, 315 SW. 2d 239, 242 (Tenn. 1958). This case provides that a road may become
public in one of the following ways:

1. Actof apublic authority;

2. Express dedication by the owner;

3. Implied dedication--use and acceptance by the public with the intention
of the owner that the use become public; or

4. Adverse use continuing for twenty years, creating a prescriptive right.

Accordingly, unless the public has acquired an absolute right to use the road under one of these
methods, any public use is either by permission or license and not by right, and the road remains a
private road. Id.

County Road Lisgt. The statutesdo not makeaclear distinction between “public” and “county” roads.
All county roads are public roads, but not all public roads are county roads. Some public roads are
maintained by other governmental entities such as the state or city governments. Some roads not
maintained by any governmental entity may be public (the public hasaright to traverse) while others
areprivate. The county legidative body isrequired to annually classify the public roadsin the county
after receiving the recommendation of the CAO of the county highway department. This
classification should be accomplished, or at least the process begun, each January. The process
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beginswhen the CAO submitsalisting of all county roadsto the county legidative body. Thislisting
must include a summary of all changes from the road listing submitted the previous year. The
summary isto provide the road name, date the change was approved by the county legidlative body
and the reason for the change (including but not limited to, opening, closing, reduction or extension
inlength, or correction of error). The CAO must aso include arecommendation for classifying the
roads. T.C.A. 8 54-10-103. Roads classified by the county legidative body as public roads to be
maintained by the county are listed with a classification according to width. T.C.A. § 54-10-104.
This county road list is a public record kept by the county clerk T.C.A. § 54-10-103. The county
highway department should also have an up-to-date county road list.

A private road often used by members of the public and a public road that has not been maintained
by the county highway department are often difficult to distinguish. Although a court called upon
to decide such an issue may apply the tests set forth in the Hughes case noted above and decide a
road isapublic road, the county highway department should simply work on the public roads named
on the county road list, to avoid the possibility of working on private roads (except as permitted in
limited circumstances described below). The CUHL at T.C.A. 8§ 54-7-202(d) states that the CAO
may only use county vehicles, equipment, suppliesor road materialsfor official county road purposes.
Therefore, the CAO operates clearly within the authority of thelaw when county road work islimited
to public roads classified on the county road list.

The CUHL does allow work on private roads under very narrow circumstances, such as when the
United States Postal Service or the school board or education department requests the provision of
a route and turnaround area. Before the county highway department performs any work so
requested, the CAO must receive the request in writing from the postal or school officials and must
also receive the written permission of the owner of the property proposed to be used asaturnaround
area. The highway department (CAO or elected highway commission) and the appropriate postal
authority or school board or department of education must determine whether all or part of the cost
of thework will be reimbursed to the county highway department prior to commencing work on the
project T.C.A. 8 54-7-202(g). This provision for the postal service and school board is the only
exception to the rule that the county highway department cannot work on private roads.

An up-to-dateroad list isvital for the protection of the highway officials. With acurrent road list on
file, highway officials will know exactly which roads can be maintained and which roads are illegal
to maintain. T.C.A. 8 54-10-103.

The highway department should not begin work on aroad until it has been officially accepted by the
legidative body and added to the county road list. There may be some confusion in counties that
have a planning commission because road approval by a planning commission is one step in the
acceptance process. However, approva of a plat by the planning commission does not constitute
acceptance of a platted road as a county road. T.C.A. § 13-3-405.

The county legidative body must update and maintain the county road list after receiving the CAO's
recommendation. The road list is not difficult to compile, and should contain eight factors:

1. Typeof road (county or state-aid road);
2. State-aid road description (only for county roads
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included in the state-aid road system);

Local name of road;

Beginning and ending point of road (describe by reference to geographical
features);

Miles (length of road to nearest /10 mile);

Class (classify according to width);

Right of way width (in feet); and

Roadbed width (in feet);

~w

©®NOo O

T.C.A. 88 54-10-103, 54-10-104.

Frequently, only a portion of a total road may be accepted as a county road. Accordingly, the
beginning and ending points, total miles, and other road list items should refer only to the part of the
road that is a county road.

Acceptance and Closing of County Roads. The statutory law regarding acceptance of new county
roads and the closure of existing county roads is very confusing and the county attorney should be
consulted to determine the proper procedure to follow in the particular county. However, some
genera observations may be helpful. The relatively new CUHL must be reconciled to the greatest
degree possiblewith the old general law on opening, closing and changing roadsfoundin T.C.A ., title
54, chapter 10 aswell asother general law such asthe general law granting certain powersto regional
planning commissions and the state Department of Transportation in some instances.

The state attorney genera has opined that in counties under the CUHL, the CAO of the county
highway department, or the elected highway commission or board (if a private act grants general
control of the county road system to the elected board) in the counties with such an elected board,
hasgeneral control of the county highway system and thisincludes approving the acceptance of anew
road, changing the route of an existing road or closing an existing county road before such a change
may take place. Op. Tenn. Att’'y Gen. U89-10 (Jan. 31, 1989). However, thisis not the only step
involved. The county legidative body must pass on additions or deletions to the classifications of
county roadsinthe county road list after receiving the recommendation of the CAO. T.C.A.§854-10-
103. However, if aroad has obtained a public character under the standard in the Hughes case, it is
doubtful whether the CAO or elected highway board may prevent the county legidative body from
adding such aroad to the county road list or prevent a court from declaring the road public and part
of the county road system. Hackett v. Smith County, 807 S.W.2d 695 (Tenn. Ct. App. 1990); Rogers
v. Sain, 679 SW.2d 450 (Tenn. Ct. App. 1984).

Oncearoadisapart of the county road system, acounty commission cannot merely rescind itsaction
in accepting a public road, but must follow the statutory procedures for road closures. In arriving
at thisopinion the state attorney general stated that it iswell established that an action can be undone
only by following procedures specified by statute, or, if there are none, by an act of “equal dignity”
with the method of enactment. Op. Tenn. Att'y Gen. U96-010 (Feb. 8, 1996).

If bonds areissued for construction of county roads or bridges, the approval of the CAO, the county

legidative body and the Tennessee Department of Transportation must be obtained. T.C.A. 8§ 54-9-
139, 54-9-202. Also, theregional planning commission hasauthority to approveplatsof subdivisions
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which may contain plansfor roads or streets, and the planning commission has power to set standards
for such roads or streets in the subdivision. T.C.A.
88 13-3-401, 13-3-402, 13-3-406. However, the statutes specifically statethat the approval of aplat
by theregional planning commission shall not be deemed to constitute or effect an acceptance by any
county or by the public of the dedication of any road or other ground shown upon aplat. T.C.A. 8§
13-3-405; Foley v. Hamilton, 659 S.W.2d 356, 360 (Tenn. 1983).

The old general law found in T.C.A. Title 54, Chapter 10, Part 2 dealing with petitions to open,
change or close public roads must be considered when dealing with certain changes to the county
highway system. As stated earlier, this old law must be reconciled to the extent possible with the
newer statutes found in the CUHL. For example, before a road is closed adjacent landowners or
those controlling the land touched by the proposed road must be notified. T.C.A. § 54-10-202, 54-
10-203. Since these changes may involve damages to property owners, ajury of view is provided
for to determine if damages exist and to what extent. T.C.A. § 54-10-204. The exact workings of
a petition process, jury of view, any necessary hearings and other procedural matters should be
worked out with the consultation of the county attorney so asto reconcile the conflicting statutesto
the greatest extent possible.

In 1995, the General Assembly enacted an alternative, local option procedurefor closing public roads
that are not maintained by any other governmental entity. If the county legidative body adoptsthese
alternative measures, thefollowing procedures apply for that county. Anapplicationto closeapublic
road is made to the CAO. The CAQ gives notice of this application to interested parties (adjacent
property owners). The CAO makesarecommendationtotheregional planning commissionregarding
whether or not the road should be closed. The planning commission then provides written notice to
affected property owners or newspaper notice of an impending recommendation fourteen days prior
to making the commission’s recommendation to the county legidative body. After receiving the
recommendation of theregional planning commission, withthe CAO’ srecommendation attached, the
county legidative body may order closure of the public road by resolution. T.C.A. § 54-10-216.

Eminent Domain. Counties, through the county legidative body, may condemn and take property,
buildings, privileges, rights and easements of individuals and private corporations for any county
purpose. T.C.A. § 29-17-101. Property owners must be compensated for damages involved in
condemnation. The amount of payment may be agreed upon by the parties or determined by acourt
of law. T.C.A. 8 29-17-701. Nevertheless, the amount is determined by ascertaining the fair cash
market value of the property or property rightstaken and additional incidental damagesto theresidue
of the property. T.C.A. § 29-17-810.

Public Fords, Ferriesand Bridges

Countiesmay supervisefords, ferriesand bridges. T.C.A. 854-11-101 et seq. Additionally, counties
may issue bonds for the construction of county highways, roads and bridges and pledge up to 50%
of the state-aid grant funds derived from the state gasoline tax for the retirement of such bonds.
However, state funds used in matching federal funds may not be included in thisamount. T.C.A. §
54-9-201. The legidative body may build a bridge or bridges over and across any stream or river
running through the county. T.C.A. 8 54-11-207. The CAO has the authority to temporarily close
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roads or bridges as necessary for new construction or repair. Op. Tenn. Att'y Gen. 81-618 (Dec. 7,
1981).
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CHAPTER 12

THE COUNTY DEPARTMENT OF EDUCATION

The Education Improvement Act, which was passed by the Genera Assembly in 1992, made
sweeping changesin the method by which local education programsarefunded in Tennessee, aswell
as changing the organi zation and administration of them at thelocal level. Formerly public education
inthis state was funded according to the Tennessee Foundation Program (TFP), a system which was
found unconstitutional because it denied children in small school systems the same opportunities
provided to those in the larger and more affluent ones. Tennessee Small School Systems v.
McWherter, 851 SW.2d 139 (Tenn. 1993). The TFP has been replaced with the Basic Education
Program (BEP), afunding formulaproviding increased and more equalized funding among the state's
local school systems. T.C.A. §49-3-351. The BEP wasdesigned to befunded over afive-year time
gpan; full funding by the state occurred with the fiscal year beginning July 1, 1997. T.C.A. § 49-3-
354(i).

There are severa statutory provisions under the BEP which directly affect the administration of the
county school system. The General Assembly hasformulated “ performance goals’ which in essence
require each school district to achieve a mean academic performance level (based on standardized
tests) greater than or equal to national norms. All schoolsare also expected to maintain * appropriate
levelsof school attendance and dropout rates,” as set by the State Board of Education. T.C.A. 849-
1-601. The commissioner, with the approval of the state board, may place on probation any school
or school system which does not meet academic, attendance, or dropout goals, and ultimately, if the
problems are not remedied, may order the removal of some or al of thelocal board membersaswell
as the director of schools (superintendent). T.C.A. 8§ 49-1-602.

One of the most significant provisions under this law is the requirement for lower average and
maximum class sizes, which are set by statute; four yearsfrom thetime the BEP became fully funded,
waiversfrom these maximum classsizeswill nolonger begranted. T.C.A. 8§49-1-104. Most counties
will need additional school buildings and additional teachers in order to meet these class size
requirements. Failureto meet the class sizerequirementscan result inalossof statefunding. T.C.A.
§49-3-314.

On the local level, the management and control of the county schools is the responsibility of the
county board of education and the director of schools (superintendent). Under the Education
Improvement Act, all counties are required to have a popularly elected board of education. T.C.A.
§49-2-201. A “director of schools,” who isan employee of the local board of education, has taken
the place of the former elected office of superintendent of education. T.C.A. § 49-2-301.

The authority of the board of education and the director of schoolsis subject to state law, rules and
regulations adopted by the State Board of Education, and the express powers given the state
Commissioner of Education. The county board of education establisheslocal policiesand regulations
within the authority given to the board. The director of schools serves as the chief administrative
officer to implement board policies and manage the county department of education within the
guidelines provided by the state and the county board of education.
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Title 49 of Tennessee Code Annotated (Volume 9) defines the duties and authority of the above
mentioned boards and officials as well asthose of the county legidlative body and county trustee as
they relate to education. In this chapter some of the major areas of the administration of the county
education department will be discussed.

The County Board of Education

For al elections held after September 1, 1996, school board membersin each county are required to
be elected by the people from districts of substantially equal population. T.C.A. 8 49-2-201. Board
members must be elected to staggered four year terms, and may succeed themselves. Members of
specia school district boards established by private act areto be elected according to the terms of the
act and are to retain the existing term of office, athough they must be popularly elected on a
staggered term basis. The Generad Assembly, by private act, may establish the membership of
particular school boards at any number not less than three nor more than ten. T.C.A. § 49-2-201.

Members of the board of education must be residents and voters of the county in which they are
elected, and, except in afew counties, must possess a high school degreeor G.E.D. Membersof the
county legidative body and other county officials are not eligible for election to the board of
education. T.C.A. 849-2-202(a). Members of the board of education are not eligible for election
as teacher or any other paid position under the board. T.C.A. 8§ 49-2-203(a)(1)(D).

Members must attend initial and annual training sessions as prescribed by the State Board of
Education. The compensation of the board of education is fixed by the county legislative body.
T.C.A. 849-2-202. Vacanciesarefilled by the county legidative body until the next election. T.C.A.
§ 49-2-202(e) and TENN. ConsT., art. VII, 8§ 2, as interpreted in Marion County Board of
Commissioners v. Marion County Election Commission, 594 S.W.2d 681 (Tenn. 1980).

The county board of education must hold regular meetings at least quarterly, although the chair may
cal specia meetings. T.C.A. 8 49-2-202. The board is to elect a chair from among its members
annually, who countersigns al warrants approved by the board and issued by the director of schools.
T.C.A. 8 49-2-205. The chair of the school board also serves as chair of the executive committee,
composed of the chair and the director of schools, which functions as purchasing agent for the school
board unlessthere is a separate purchasing board or purchasing agent otherwise established by law,
and also monitors accounts to see that the budget is not exceeded. T.C.A. § 49-2-206. Effective
July 1, 1998, al business coming before the county school board must be passed by amajority of the
membership of the school board, and not just a mgjority of the quorum. T.C.A. § 49-2-202.

There are certain duties listed in the statute which the board of education is required by law to
perform. T.C.A. 8 49-2-203. Some of the more significant duties are summarized as follows:

. To employ adirector of schools under written contract of up to four years duration, which
may be renewed. This director may be referred to as “ superintendent” and replaces the
former county superintendent of schools. The school board is the sole authority in
appointing adirector of schools. (A statutory transition period similar to that provided for
election of the school board allowed the legidative body to continue the old method of
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selecting a superintendent, which in most cases was by popular election, but the transition
period expired on September 1, 1996.)

Upon the recommendation of the director of schools, to elect teachers who have attained
or who are eligible for tenure, to fix their salaries, and to make contracts with them.

To manage and control al public schools under its jurisdiction.

To purchase all supplies, furniture, fixtures, and materias of every kind through the
executive committee.  Expenditures over $5,000 must be publicly advertised and
competitively bid (construction contracts over $10,000 must be competitively bid).

To dismiss teachers, principals, supervisors and other employees upon sufficient proof of
improper conduct, inefficient service or neglect of duty. Such employees must be given
written notice and an opportunity to make their defense.

To suspend or dismiss pupils when the progress or efficiency of the school makes it
necessary.

To require the director of schools and the chair of the local board to prepare a budget on
formsfurnished by the Commissioner of Education, and when the budget has been approved
by the local board to submit it to the county legidative body. No school budget may be
submitted to thelegidative body that directly or indirectly supplantsor proposesto use state
funds to supplant any local current operation funds, excluding capital outlay and debt
service.

To develop and implement an evaluation plan for all certified employeesin accordance with
the guidelines and criteria of the State Board of Education, and submit such plan to the
Commissioner of Education for approval.

Such other duties as are required by law.

In addition to the duties specifically required in T.C.A. 8§ 49-2-203, the local board is given certain
discretionary powers. These are things the board is empowered, but not required, to do. Briefly
summarized, these discretionary powers are as follows:

To consolidate schools under their jurisdiction.

To require school children and employees to submit to a physical examination by a
competent physician under certain circumstances.

To establish night or part time schools.

To permit school buildings and property to be used for public, community or recreational
purposes, subject to rules and regulations adopted by the board.

To employ lega counsel.

To make rules providing for school safety patrols.

To establish minimum attendance requirements or standards as a condition for passing a
course or grade.

To provide written notice to probationary teachers of specific reasons for failure of
reelection and provide a hearing to determine the validity of the reasons, upon request.
To offer and pay monetary incentives to encourage the retirement of any teacher or other
employee who is dligible to retire.

To lease or sall unused buildings and property to any governmental entity, civic group or
community organization, if such atransactionisinthe best interest of the school system and
the community; otherwise public school buildings and property may not be used for private
benefit.
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. To establish and operate before and after school care programs in connection with any
schools, before and after the regular school day and while school is not in session.

The board of education is empowered to exercise the right of eminent domain for public school
purposes. T.C.A. §849-2-2001. The board has the power to purchase land and to erect and
equip buildings for public schools, and the board holds title to property so acquired. The board
has the power to dispose of real property to which it has title in accordance with T.C.A. 8§ 49-6-
2006. Personal property which has become surplus is required to be sold by the board in
accordance with T.C.A. §49-6-2007. The board is permitted to transfer surplus real or personal
property to the county or to any municipality within the county for public use, without the
requirement of competitive bidding or sale. T.C.A. 88 49-6-2006 and -2007. The board of
education is not authorized to donate surplus real or personal property to charitable or non-profit
organizations; the board may, however, sell or lease surplus property to such organizations.
T.C.A. 8849-2-203(b)(10)(A), 49-6-2006, 49-6-2007; Op. Tenn. Att'y Gen. 96-046 (March 14,
1996). Public school buildings and property may not be used for private benefit. T.C.A. 8849-2-
203(b)(10)(A).

The board of education is authorized to receive donations of money, property or securities from
any source for the benefit of the public schools, which the board is to disburse in good faith in
accordance with the conditions of those gifts. T.C.A. 49-6-2006.

The authority of the county board of education is limited by the rules and regulations of the State
Board of Education as enforced by the commissioner of education. Itis the duty of the state
board to prescribe rules and regulations for all public schools, kindergarten through the twelfth
grade, to prescribe curricula, and to approve courses of study adopted by local boards of
education. T.C.A. §49-1-302. The state regulations extend to such matters as personnel
evaluation, classroom size, pupil-teacher ratios, building suitability and other matters that directly
impact the budget process.

Director of Schools

Asof July 1, 1992, the office of county superintendent of public instruction was abolished, and inits
placeisthe director of schools (who may also be referred to as “ superintendent”), who is appointed
by the local board of education and is considered an employee of the board. T.C.A. § 49-2-301.
However, the legislature authorized counties to continue the former practice of popular election or
appointment until September 1, 1996, and any superintendent who wasin office as of July 1, 1992,
was alowed to serve the remainder of hisor her term. T.C.A. § 49-2-301.

School superintendents who were elected by the people or appointed by the county legidative body
were required to have (1) a teacher's license with a principal and/or supervisor endorsement, (2) a
master's degree in educational administration, and (3) five years teaching and administrative
experience. T.C.A. 8849-2-301(a)(2), 49-2-301(i). A director of schoolswho is appointed by the
local board of education is required only to have a baccalaureate degree. T.C.A. 8§ 49-2-301(i).

The numerous duties of this position are described in T.C.A. § 49-2-301 and are summarized in part
below:
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Insure that laws relating to education are faithfully executed.

Attend all meetings of the school board and serve on its executive committee.

Keep records of meetings, actions, and financial transactions of the school board.

Issue, within ten days, all warrants authorized by the board.

Make recommendations to the board, although the director of schools may not vote.

Supervise and visit the schools.

Enforce the regulations of the commissioner of education regarding courses of study and

systems of pupil promotion.

Sign certificates and diplomeas.

Recommend teachers eligible for tenure to the school board.

Recommend salaries for teachers.

Employ school principals (T.C.A. § 49-2-303).

Assign teachers and educational assistants to specific schools.

Keep on file all teachers licenses and contracts of teachers and other employees.

Prepare and submit attendance reports.

Prepare full quarterly financial reports and monitor school spending.

Prepare and submit a school budget.

File a copy of the approved school budget with the Commissioner of Education within ten

days after its adoption by the county legidative body.

. Furnish alist of teachers and salaries to Commissioner of Education.

. Approve access to personnd files when necessary.

. Employ, transfer, suspend, non-renew and dismissall personnel within the approved budget
and applicable statutes and board policies, rules and regulations, contracts and negotiated
agreements.

. Submit areport to the General Assembly by January 1 each year relative to the number of

students in aternative schools.

Director of schoolsisafull time position; it isamisdemeanor for the director to enter into any other
contract with the board of education, to take any additional compensation from it, or to act as
principal or teacher in any school. A director who violatesthis provision must also be dismissed from
the position. T.C.A. § 49-2-301(q).

The County School Budget

The budget for the county school system is developed by the director of schools and board chair and
presented to the full board for its consideration. When the school budget has been approved by the
board, it must be submitted to the county legislative body not later than forty-five days prior to the
July meeting of the county legidlative body or forty-five days prior to the actual date the budget isto
be adopted, if such adoption is scheduled prior to July 1. T.C.A. § 49-2-203(a)(11). Local option
budgeting laws and private actswhich may bein effect in aparticular county will affect the budgeting
process and must be consulted.

Under most circumstances, the legidative body either accepts the school budget as submitted by the
school board or regjectsit, in which case the budget is sent back to the school board with a specified
amount of total funding. The school board then revises the specific items to conform with the total
appropriated amount. However, the County Financiad Management System of 1981, codified in
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T.C.A. 85-21-101 et seq., seemsto indicate that the county legidlative body, in those countieswhich
have adopted the act, may amend the budget proposed by the board of education and adopt a school
budget without further action by the board of education. T.C.A. §5-21-111. In spite of the statutory
language, the state court of appeal s hasfound that the county legidlative body has no authority under
the 1981 act to revise lineitemsin the school budget, but may decrease the overall amount. Morgan
County Board of Commissioners v. Morgan County Board of Education, No. 03A01-9308-CV-
00290, 1994 WL 111457 (Tenn. Ct. App. April 6, 1994). A more recently-enacted law, the Local
Option Budgeting Law of 1993, T.C.A. 8 5-12-201 et seg., contains provisions which do allow the
county legidative body to revise the school budget under specified circumstances, but thislaw only
appliesin counties that have adopted its provisions. Regardless of the procedure used to adopt the
budget, once a school budget has passed, any amendment must be approved by the school board.
T.C.A. §5-9-407.

Of particular interest to local governments is the statutory limitation which prohibits local school
boards from submitting a budget which reduceslocal educational funds, excluding capital outlay and
debt service, and then replaces them with money from the state. (This is commonly known as the
“maintenance of effort” requirement or the“ supplanting test.”) There aretwo exceptionsto thisrule.
Firgt, if state funds are reduced from the 1990-1991 level or are subsequently reduced, then local
funds used to offset these funding reductions are not subject to the maintenance of local funding
requirement. Second, this restriction does not apply for three years after a city and county system
have consolidated into one. T.C.A. 88 49-2-203(a)(11), 49-3-314(c)(3).

If the county legidative body has not adopted abudget for the operation of the public schools by July
1 of any year, the school budget for the year just ended continuesin effect until anew school budget
has been approved. Any continuing budget (the previous year's budget as temporary authority to
expend funds until new annual budget is adopted) is not valid beyond October 1 of the current fiscal
year for purposesof thelocal education agency'sability to receive statefunds. T.C.A. 8§49-3-316(d).
Therefore, if abudget has not been adopted by October 1, the state may discontinue the county’s
funding.

A loca school board may choose to accept transfers of students from outside their school systems.
T.C.A. 849-6-3104. Thereceiving system may charge tuition in an amount equal to the total funds
actually raised and used for school purposes by the board, divided by the number of pupilsin average
daily attendance during the preceding school year. T.C.A. 8 49-6-3003. State school funds follow
the transfer student into the receiving school system. The approval of the school system from which
the student is transferring is not necessary if the transfer occurs at least two weeks prior to the
beginning of the school year; if the transfer occurs within two weeks of the beginning of the school
year or during the year, the approval of both the sending and receiving school systems are required.
T.C.A. 8§49-6-3104.

State Funds for Education
As mentioned earlier, the method for alocating state funding for local education programs is the
Basic Education Program (BEP), which reached full funding by the state during the school year

beginningonJuly 1, 1997. Although the Tennessee Foundation Program (TFP) hasnot beenrepealed
(see T.C.A. 8 49-3-306), its sole function under the current system has been to provide a base level
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from which to alocate funds until full funding levels were reached. T.C.A. § 49-3-354. The
statutory purpose of the BEP is “to provide funding on afair and equitable basis by recognizing the
differences in the ability of local jurisdictions to raise local revenues.” T.C.A. 8 49-3-356.

Under the BEP, state funds are allocated according to a formula devised by the state board of
education, and calculated for each local education agency on the basis of prior year average daily
membership (ADM), or full-time equivalent average daily membership (FTEADM), or identified and
served specia education (1&S), as appropriate. T.C.A. §49-3-351. The state provides 75% of the
funds generated by the BEP formula in classroom components and and 50% in non-classroom
components, as these are defined by the State Board of Education, while the remaining funds must
beprovided locally. From these revenues, the state will distribute funds*for equalization purposes,”
based on the formula adopted by the State Board of Education. Because of this equalization, the
actual percentage paid by the state for classroom and non-classroom components in each school
systemwill vary. Theloca government is statutorily required to fund its share; the fall school term
may not begin until thelocal portion has been included in the budget approved by thelocal legidative
body. T.C.A. § 49-3-356.

Reference Material on County Departments of Education

The materia included in this handbook isintended only as an overview of the educationa system at
the county level, a complex and extensive area of the law. The reader is referred to the following
publications for additional information:

1. Tennessee Code Annotated, Volume 9, Title 49.

2. Rules, Regulations, and Minimum Standards of the State Board of Education - available
from the Commissioner of Education, 100 Cordell Hull Building, Nashville, Tennessee
37219 or the local director of schools's office.

3. Annual Satistical Report of the Department of Education - published by the State
department of education from information provided by thelocal director of schools. A copy
may be obtained from the Commissioner of Education at the above address or at the office
of the local director of schools.
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CHAPTER 13

PERSONNEL MATTERS

Per sonnel Policies

Various state statutes grant county officials and department heads authority over personnel matters
within their offices or departments. Some examples of statutes which grant personnel authority
includethe County Uniform Highway Law, which providesthat the chief administrative officer of the
highway department has control of personnel policies for highway department employees. T.C.A.
854-7-109. In countiesthat have adopted the sheriff'scivil servicelaw, the civil service commission
establishes personnel policiesfor the sheriff's department, but the sheriff can hire and fire employees
pursuant to the personnel policies as established. T.C.A. 8§ 8-8-401 et seq. The county board of
education is responsible for establishing personnel policies and is responsible for personnel matters
within the department of education. T.C.A. 8849-2-203, 49-2-209. Other examplesof theauthority
of county officialswith respect to deputiesand assistantsisdiscussed in the section entitled “ Deputies
and Assistants’ below.

Because the legidature has placed authority over personnel with variousindividua officeholders, the
county legidative body cannot adopt personnel policies and apply them to al county offices and
departments without the agreement of the affected county officials. An exception to this rule has
been found by the courtsto exist in thelargest countiesin Tennessee, such as Shelby and Knox which
have centralized personnel management authorized by private act, and Davidson which has
centralized personnel management by metropolitan charter. See Shelby County Civil Service Merit
Board v. Lively, 692 SW.2d 15 (Tenn. 1985); see also Knox County v. Knox County Personnel
Board, 753 S.\W.2d 357 (Tenn. Ct. App. 1988); Bush v. Employee Benefit Board of Metro. Gov't,
792 SW.2d 932 (Tenn. Ct. App. 1990).

The CTAS publication entitled Personnel Policiesand the Fair Labor Standards Act (1998) may be
useful to any county official who wants to establish personnel policies. This publication contains a
general discussion of topics which should be addressed when preparing personnel policies, together
with sample policies.

Required Basic Personnel Policies

A statelaw which became effective on July 1, 1997, requires written personnel policies covering four
basic topics for all employees of county government (except those in Davidson, Moore or Shelby
County). T.C.A.85-23-101 et seg. The four topics are: (1) leave, (2) wage and hour, (3) non-
discrimination and sexual harassment, and (4) drug and a cohol testing (only for employees required
by law to be tested). T.C.A. § 5-23-104.

Under thislaw, al “county officials’ (defined as county trustees, registers of deeds, county clerks,
judges who employ county employees, clerks of court, sheriffs, assessors, boards of education, and
chief administrative officers of highway or public works departments) are required to have written
personnel policies on the four topics specified in the act to govern the employees of their respective
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officesor departments. Thesepoliciesarerequired to bereviewed by an attorney and then submitted
to the county legidative body to beincluded in the minutes and filed in the office of the county clerk.
The county legidative body does not approve these policies. T.C.A. 5-23-103.

For al other county employees, and for the employees of any county officialswho choose not to have
separate policies, the county legidative body and the county executive arejointly responsiblefor the
preparation of personnel policies on the four topics mentioned above. The policies will be prepared
by one person or a group, appointed by the county executive with confirmation by the county
legidativebody. Thepoliciesmust bereviewed by an attorney and approved by the county legidative
body, and they must be included in the minutes and filed in the office of the county clerk. T.C.A. 8§
5-23-103.

Officidsand department heads are responsible for distributing copies of the policiesto al employees
under their direction (with specia provisionsfor boards of education), including astatement that the
policiesdo not affect the employment-at-will status of employeesor create acontract of employment,
and for having each employee sign an acknowledgment form. These officials and department heads
are also responsible for furnishing a copy of T.C.A. 8§ 39-16-504 to each employee, maintaining
required personnel records, and ensuring that al required notifications are given to the employees
under their direction. T.C.A. § 5-23-107.

Officids and employees whose intentional and knowing illegal acts or omissions in connection with
the requirements of this act result in liability for the county which is not covered by insurance may
be required to reimburse the county for such liability. T.C.A. § 5-23-109.

For additional information relative to this law and its implementation, please see CTAS Technical
Report 97-3 entitled County Personnel Policies— 1997 Public Chapter 361 (June 1997).

Deputies and Assistants

Asageneral rule, each county official isresponsible for hiring any deputies and assistants who may
be necessary for his or her particular office. The county executive has the sole authority to hire
secretaries and assistants where necessary to properly and efficiently transact the business of that
officeunder T.C.A. 8 5-6-116, so long as sufficient funds have been appropriated for this purpose.
The chief administrative officer of the county highway department has the sole authority to hire
assistantsunder T.C.A. §54-7-109. County fee officials (which include clerk and masters, clerks of
court, county clerks, trustees, registers of deeds, and sheriffs) are authorized to hire deputies and
assistantsas necessary to properly conduct the business of their respective offices asdiscussed below.

The number and compensation of deputies and assistants for fee officials may be determined either
by aletter of agreement or by a court order under T.C.A. 8 8-20-101. If thefee official agreeswith
the amount budgeted by the county legidative body for deputies and assistants for their office, the
official and the county executive may enter into aletter of agreement. The county legidative body
is prohibited from reducing the amount budgeted for sheriff's department employees below current
levelswithout the consent of the sheriff under T.C.A. 8 8-20-120, but this prohibition does not apply
to other offices. Any fee official who does not agree with the budgeted amount must obtain a court
order for additional funding by filing a lawsuit as outlined below.
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Court orders for deputies and assistants are obtained by filing a petition with the appropriate court
setting out the necessity for deputies and assistants, the number required, and the salary that should
bepaidtoeach. T.C.A. 88-20-101. The county executiveisnamed asthe defendant in the petition.
The county executiveisrequired to file an answer within five days after service of the petition, either
agreeing with or denying the matters stated in the petition. The court will then hold a hearing and
issue an order determining the appropriate number and compensation of deputies and assistants.
T.C.A. 8 8-20-102. The county legislative body cannot refuse to fund the salaries ordered by the
court.

The courts in which the petitions are to be filed are set out in T.C.A. § 8-21-101, asfollows:

1. Clerks of the circuit, criminal and special courts file their petitions with one of the
judges of their respective courts (but upon request of any party the case must be
transferred to a court other than the one the clerk serves);

2. Thesheriff fileshisor her petition with the criminal court, if thereisonein the county,
and otherwise with the circuit court; and,

3. Clerksand masters, trustees, county clerks, probate court clerks and registersfiletheir
petitions with one of the chancellors.

Although court orders setting the number and compensation of deputies and assistants can be
modified under T.C.A. 8§ 8-20-104, no court order increasing expenditures will be effective for any
fiscal year unless the petition was filed within thirty days after final adoption of the budget for that
fiscal year. However, anew officer hasthirty days from taking office within which to file a petition.
T.C.A. 88-20-101(b). The number and/or compensation of deputies and assi stants can be decreased
at any time by the official without the necessity of filing a petition. T.C.A. § 8-20-104. The county
executive may request that the court decrease the number and/or compensation of deputies and
assistants under T.C.A. 8§ 8-20-105. Either party may appeal the court's decision. T.C.A. § 8-20-
106. Thecostsof all casesare paid out of the fees collected by the respective offices. T.C.A. §88-20-
107.

If the county official agrees with amounts which are set forth in the budget adopted by the county
legidative body, acourt order isnot necessary. Instead of filing a petition, the official can enter into
aletter of agreement with the county executive, using aform prepared by the state comptroller. The
letter of agreement is filed with the same court in which a petition would have been filed, but no
litigation taxes, court costs or attorneys fees can be charged in connection with thefiling of the letter
of agreement. T.C.A. § 8-20-101(c).

Courthouse Hours and Office Space

The county legidative body has no statutory authority to establish uniform courthouse hours and
require the other officialsto remain open or closed during these scheduled hours. However, elected
officias cannot neglect the business of the office without being subject to removal from officein an
ouster suit. T.C.A. 8 8-47-101. Therefore, each official is under a duty to maintain office hours
which will allow the public reasonable access to the offices and allow the work of the office to be
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performed in a timely and efficient manner. Each officia can decide whether to remain open on
holidays. T.C.A. 8 15-1-101. The county legidative body has the authority to assign office space
withinthe courthouse. See Anderson County Quarterly Court v. Judges of the 28th Judicial Circuit,
579 SW.2d 875 (Tenn. Ct. App. 1978).

Residence

Counties can require al new employees hired after a certain date to be residents of the county.
However, counties cannot dismiss or penalize its current employees solely on the basis of
nonresidence in the county. Op. Tenn. Att'y Gen. U91-137 (Nov. 19, 1991); Op. Tenn. Att'y Gen.
U91-138 (Nov. 19, 1991); T.C.A. § 8-50-107.

Voting Leave

Any employee entitled to vote in an election held in this state may take a reasonable time (not over
three hours) off fromwork on election day tovote. T.C.A. § 2-1-106. If the pollsare open for more
than three hours before or after the employee's shift begins or ends, the employee is not entitled to
take time off to vote. If time off must be given, the employeeisrequired to give the employer notice
by noon on the day before the election and the employer can specify thevoting hours. T.C.A.82-1-
106.

It is unlawful to coerce or direct an employee to vote or not vote for a candidate or measure, or to
vote for any candidate, or to circulate any statement or report intended to coerce or intimidate an
employeeto votein aparticular way, or to discipline or discharge an employee for the way he or she
votes. T.C.A. §2-19-134.

Jury Duty

All federa and state officeholders have alimited exemption from jury duty. The limited exemption
means that the officeholder is not required to serve on the dates indicated on the summons, but must
designate a seven-day period when he or she will be available to serve within the next twel ve-month
period after the date of the summons. Upon receipt of the summons, the officeholder must notify the
clerk of the court issuing the summons of the seven-day period the officeholder will be available to
serve. The officeholder will only be required to serve on one jury during the seven-day period.
T.C.A. §22-1-203.

Employees of officeholders are not exempt from jury duty. Upon receiving a summonsto report for
jury duty, an employee must present the summons to the supervisor on the next day he or she is
working. The employee must be excused from work for the entire day or days the employee is
required to serve asajuror, except that the employee can be required to return to work on dayswhen
the employeeisrequired to serve less than three hours. The employeeis entitled to his or her usual
compensation, less the amount of fee or compensation received for serving asajuror (of course, the
employer may pay the employee the usual compensation without deducting the juror fee). The
employer is not required to compensate an employee for more time than was actually spent serving
and traveling to and from jury duty. These provisions do not apply to any employee who has been

147



employed on atemporary basislessthan six months, and special rules apply to night-shift employees.
T.C.A. § 22-4-108.

Employersare prohibited from discharging or discriminating against an employeefor serving on jury
duty if the employee, prior to taking time off, has given the required notice. Any employee who is
discharged, demoted, or suspended for having taken time off to serve on jury duty is entitled to
reinstatement and reimbursement for lost wages and work benefits. T.C.A. § 22-4-108.

Maternity L eave

Tennessee’ smaternity leave statute, T.C.A. §4-21-408, appliesto all employerswho employ 100 or
more full-time employees at a job Site or location. Female employees who have been employed at
least twelve months are allowed up to four months off for pregnancy, childbirth and nursing the
infant. The employee must give at least three months advance notice to her employer of her
anticipated date of departure for maternity leave, except in cases of medical emergency which
necessitates that leave begin earlier than originaly anticipated. The notice must state the length of
maternity leave and the employee'sintention to return to full-time employment after maternity leave.
The leave may be with or without pay. The employee must be reinstated to the same or a similar
position with no reduction in vacation time, sick leave, bonuses, advancement, seniority, length of
service credit, benefits, plans or programsfor which she was eligible at the date of her |eave, and any
other benefits or rights of her employment incident to her position. However, the employer need not
pay the cost of any benefits, plans or programs during the period of maternity leave except to the
extent that the employer pays for such benefits for al employees on leave of absence. If an
employee's job position is so unique that the employer cannot, after reasonable efforts, fill that
position temporarily, then the employer will not be liable for failure to reinstate the employee at the
end of her maternity leave period. The law requires that the provisions of the act be included in the
next employee handbook published by theemployer after January 1, 1988. The statelaw appliesonly
to female employees, and does not include adoption or foster care.

The federal Pregnancy Discrimination Act (PDA) amendment to the Civil Rights Act of 1964, 42
U.S.C. § 2000e(k), prohibits employment discrimination against women on the basis of pregnancy,
childbirth or related medical conditions. This means that pregnancy-related conditions must be
treated the same asany other temporary medical incapacity. The PDA appliesto employerswho have
fifteen or more employees. The term “employees’ includes local government employees, but does
not include elected officials and their personal staff or policy-making appointees. The Tennessee
Attorney General has opined that Tennessee's maternity leave statute doesnot conflict with the PDA.
Op. Tenn. Att'y Gen. 91-22 (March 12, 1991).

Thefederal Family and Medical Leave Act (FMLA), 29 U.S.C. § 2654, provides that both male and
female employees who have worked at least twelve months for the employer and who have worked
at least 1,250 hours during the preceding twelve-month period are eligible for up to twelve
workweeks of unpaid leavein connection with the birth of achild or placement of achild for adoption
or foster care. The employee must give at least thirty days advance notice of the need for leave,
except in cases of emergency. The leave must be concluded within the twelve-month period
beginning with the date of birth or placement of the child. The employee must be reinstated to the
same or an equivalent position with no loss of accrued benefits. Leave can be requested prior to the
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birth or placement under certain circumstances such as visits to the doctor and other prenatal care,
and for counseling, court appearances and the like when required for adoption or foster care. If both
the husband and wife are employed by the county government and both want to take FMLA leave
for the birth or placement of achild, they are limited to acombined total of twelve workweeks. For
additional information about thisact, consult thejoint CTAS/MTAS publication entitled The Family
and Medical Leave Act - A Guide for Local Governments (1993).

Military Leave

All county officials and employees who are in any reserve component of the armed forces of the
United States, including members of the Tennessee Army and Air National Guard, are entitled to
leave of absence from their duties without loss of time, pay, regular leave or vacation, impairment of
efficiency rating, or any other rights or benefitsto which otherwise entitled, for all periods of military
service. The official or employee is entitled to compensation for a period not exceeding fifteen
working days per year, plus any additiona days which may result from call to active state duty.
T.C.A. §8-33-109.

The Fair Labor Standards Act

Thefederal Fair Labor Standards Act (FLSA), 29 U.S.C. § 201 et seq., establishes minimum wage,
overtime pay, recordkeeping, and child labor standards for millions of workersin the private sector
and infederal, state, and local governments, including counties. Special rulesapply to stateand local
governmentsin fire protection and law enforcement activities, volunteer services, and compensatory
time off in lieu of cash overtime pay. This publication contains only a general overview of selected
topics under the FLSA. For adetailed discussion of the requirements of the act, consult the CTAS
publication entitled Personnel Policies and the Fair Labor Standards Act (1998).

Almost asimportant aswhat the FL SA requiresiswhat the act does not require. The FLSA doesnot
require vacation, holiday, severance or sick pay. The act does not require meal or rest periods, or
holidays off, or vacation time off, and it does not limit the number of hours an employee over sixteen
years of age may work. (State law regulates the hours that minors can work. See T.C.A. 8§ 50-5-
105.) The FLSA doesnot require premium pay for weekend or holiday work, nor doesit require pay
raises or fringe benefits, or discharge notices, reasons for discharge, or immediate payment of fina
wages. Although the FLSA does not require it, employers are required by state law to inform
employees of the amount they will be paid before they are hired. T.C.A. 8 50-2-101.

Exemptions. There are certain persons who are not covered by the provisions of the FLSA. These
“non-covered employees’ included ected officialsand their personal staffs, policy-making appointees
and legal advisors who are not covered by civil service laws. Non-covered employees also include
bona fide volunteers (not otherwise employed by the county in asimilar capacity), true independent
contractors, prisoners (while working for the government), and certain trainees. These exclusions
are narrowly defined and the rules are strictly applied.

There are also employees who are exempt from the minimum wage and overtime provisions of the

act. These “exempt employees’ include: (1) “white collar” exemptions, including executive,
administrative or professional employees, the requirements for which are outlined in detail in the
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federa regulations; (2) seasonal employees as defined in the regulations, and (3) public safety
employees where there are fewer than five full time or part time law enforcement officers or
firefighters. The payment of a salary rather than an hourly wage is not determinative of whether an
employee is exempt from the provisions of the FLSA. All requirements of the federal regulations
must be met before an exemption will apply.

Compensable Hours. Compensable hours of work include al times during which the employeeison
duty or on the employer's premises available for work or time spent away from the employer's
premises under conditions which prevent the employee from using the time for personal activities.
Work not requested or required by the employer but alowed or permitted is work time under the
FLSA, even if performed away from the premises or the job site, or even at home. If the employer
knows or has reason to believe that work is being performed, the work must be counted as hours
worked.

Generaly, periods during which an employee is completely relieved from duty and which are long
enough to enable the employee to use the time effectively for hisor her own purposes are not hours
worked. Rest periods of short duration, running from five minutes to about twenty minutes, must
be counted as hours worked. Meal periods of at least thirty minutes or more, where an employeeis
completely relieved from duty, are not a part of hoursworked. It isnot necessary that an employee
be permitted to leave the premises during ameal period so long as he or sheis otherwise completely
freed from duties. Whether waiting timeistimeworked under the FL SA depends upon the particular
circumstances. Waiting time and sleeping time are specifically addressed in the federal regulations.

Minimum Wage. Effective September 1, 1997, covered nonexempt workers are entitled to a
minimum wage of $5.15 an hour. Wages are due on the regular payday for the pay period covered.
Deductions made from wages for items such as cash or merchandise shortages, employer-required
uniforms, and tools of the trade areillegd if they reduce the employees wages below the minimum
rate or reduce the amount of overtime pay.

Overtime. The FLSA generaly requires overtime compensation for hours worked over forty in a
workweek (a consecutive seven-day period). After forty hours of work are completed in a
workweek, an employee must receive overtime pay at arate of not less than one and one-half times
theregular rate of pay. Thisrequirement may not bewaived by agreement between the employer and
employee. An announcement by the employer that no overtime work will be permitted, or that
overtimework will not be paid for unless authorized in advance, will not limit the employer'sliability
for the overtime work which the employer “ suffers or permits’. Regulations detail how to calculate
the “time and one-half” amount as applied to an employee's “regular rate of pay” which generaly is
to be used as the basis for overtime compensation.

The FLSA establishes a somewhat complicated procedure which allows the establishment of longer
work periodsthan seven day workweeksfor public safety employees of state and local governments.
Public safety personnel includes employees engaged in firefighting and law enforcement activities.
Theterm may a so include rescue and ambulance service personnel if such personnel form an integral
part of the public agency's fire protection or law enforcement activities. These provisions do not
apply in casesin which public safety services are provided to the city or county under a contract with
a private organization.
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Compensatory (“Comp”) Time. Employees of a county may receive compensatory time off in lieu
of overtime compensation pursuant to an agreement or understanding with the employee. Like
overtime pay, compensatory time accrues at the rate of one and one-haf hours for each hour of
overtime worked. The employer can use a combination of comp time and wages so long as the
time-and-a-half requirement is met.

There are limits to the amount of compensatory time which may accrue. If the work for which
compensatory time is provided is a public safety activity, an emergency response activity, or a
seasonal activity, the employee may accrue up to 480 hours of compensatory time. For any other
work, the employee may accrue up to 240 hours of compensatory time. After the maximum number
of hours has accrued, the employee must be paid overtime compensation. Compensation for accrued
comp time must be paid at the regular rate earned by the employee at the time of the payment. An
employee who has accrued comp time upon termination of employment must be paid the greater of
the average regular rate the employee received during the last three years, or the final regular rate of
pay received by the employee.

When an employee requests the use of accrued comp time, the use must be permitted within a
reasonable period after therequest aslong asthe operations of the employer are not unduly disrupted.

Recordkeeping Requirements. Employers must keep records of wages, hours, and other items as
gpecifiedin U. S. Department of Labor recordkeeping regulations. Thistypeof informationisusually
maintained by employers in the ordinary business practice and in compliance with other laws and
regulations. The records do not have to be kept in a certain form and time clocks do not have to be
used. If an employee is subject to both minimum wage and overtime pay provisions, the following
records must be kept: (1) persona information, including employee's name, home address,
occupation, sex, and birth date (if under nineteen years of age); (2) hour and day workweek begins;
(3) total hours worked each workday and each workweek; (4) total daily or weekly straight-time
earnings, (5) regular hourly pay rate for any week when overtime is worked; (6) total overtime pay
for the workweek; (7) deductions from or additions to wages; (8) total wages paid each pay period;
and (9) date of payment and pay period covered.

Recordkeeping requirementsfor exempt employeesdiffer slightly from thosefor nonexempt workers.
Specid information is required for employees working under uncommon pay arrangements,
employees to whom lodging or other facilities are furnished, and employees receiving remedia
education. Employers are not required to keep records for non-covered employees. Each county
officia responsiblefor personnel and payroll recordsshould check to ascertainthat all theinformation
required is contained in the records.

Enforcement and Penalties. Employers who willfully violate the minimum wage or overtime
provisions of FLSA may be fined up to $10,000 and if the employer has been convicted on a prior
occasion he or she may aso be imprisoned up to six months. Also, when an employee sues for
violation of the minimum wage or overtime provisions, the employer may have to pay the unpaid
minimumwage or overtime, aswell asan equal amount for liquidated damages, attorneys fees, costs,
and other relief, such as promotions and reinstatement. The U. S. Department of Labor may also
initiate action against an employer.
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Equal Pay Provisons. The Equal Pay Act, 29 U.S.C. § 206(d), was enacted as an amendment to the
Fair Labor Standards Act. The equal pay provisions apply to al employees, even those who are
exempt from the minimum wage and overtime provisions of the FLSA. Gender based wage
differentia s between men and women employed in the same establishment, on jobsthat require equal
skill, effort, and responsibility and which are performed under similar working conditions, are
prohibited. These provisions, and other statutes prohibiting discrimination in employment, are
enforced by the Equal Employment Opportunity Commission. For similar statelaw, see T.C.A. 8 50-
2-202.

Complete information regarding the Fair Labor Standards Act is available from the United States
Department of Labor. Additionally, the CTAS publication entitled Personnel Policies and the Fair
Labor Sandards Act (19982) contains detailed information regarding the requirements of the FLSA.

Family and Medical Leave Act

Under thefederal Family and Medical Leave Act of 1993 (FMLA), 29 U.S.C. § 2654, €ligible county
employees are entitled to up to twel ve workweeks of unpaid leave during atwelve month period for
the birth of a child, the placement of achild for adoption or foster care, a serious health condition of
the employee that makes the employee unable to perform the functions of his or her job, or the
serious health condition of aspouse, son, daughter or parent which requiresthe employee's presence.

Eligible employees are those who have been employed by the county for at least twelve months, and
who have worked at least 1,250 hours during theimmediately preceding twelve-month period. The
term “employee” asused inthe FMLA hasthe same meaning asunder the FLSA, so personswho are
covered by the FLSA (even if they are “exempt”) are covered by the FMLA. Persons who are not
covered include elected officials, political appointees, volunteers and independent contractors.

Subject to certain conditions, accrued paid leave may be substituted for unpaid FMLA leave.
Ordinarily, an employee must provide at least thirty days advance notice of the need to take FMLA
leave. Medical certification also may berequired. Special rulesapply for husband and wife employed
by the same employer, for highly compensated employees, and for local educational agencies. Upon
returning from FMLA leave, the employee must be reinstated to the same or an equivalent position
with no loss of accrued benefits.

For amore complete understanding of the FMLA, consult thejoint CTASMTASpublication entitled
The Family and Medical Leave Act - A Guide for Local Governments (1993), and the federd
regulations at 29 C.F.R. part 825.

Americanswith Disabilities Act

The federal Americans with Disabilities Act (ADA), 42 U.S.C. § 12101 et seq., prohibits
discrimination against persons with disabilities in employment under Title I, and mandates their full
participation in services and activities offered by local governments under Title 1.

Title | of the ADA prohibits employers from discriminating against a qualified individual with a
disability in al aspects of employment, including job applications, hiring, advancement, discharge,
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compensation, training and any other terms, conditions or privileges of employment. Loca
governments must make reasonable accommodations for known physical or mental limitations of an
otherwise qualified individua unlessto do so would result in an undue hardship. A local government
cannot exclude persons with disabilities from job opportunities unlessthey are unable to perform the
essential functionsof thejob with reasonable accommodations. The employer cannot prefer or select
aquaified person without adisability over anequally qualified person with adisability merely because
the disabled person will require an accommodation.

The basic rule of Title Il of the ADA is that no person is to be excluded from participation in or
denied the benefits of the programs, services or activities of local governments on the basis of a
disability, nor be subjected to discrimination by loca governments. Government services and
activities covered under Title 11 include education, highways and roads, law enforcement, parks,
courts, personnel, voting, taxpaying, deed recording, motor vehicle registration, public meetingsand
public transportation.

Counties are required to appoint an ADA Coordinator, conduct a self-evaluation, adopt grievance
procedures, and adopt a three-year transition plan for structural changes. There are detailed
accessihility guidelines and deadlines for compliance which must be followed. For amore complete
understanding of the ADA, consult the joint CTAS/MTAS publication entitled A Look at the
Americanswith Disabilities Act - A Guideto Compliance for Tennessee Local Gover nments (1992).

Equal Employment Opportunity

In addition to the Americanswith Disabilities Act and Equal Pay Act, both discussed above, various
state and federal laws prohibit discrimination in employment matters including hiring, firing,
promotion, compensation, terms, conditions and privileges of employment. Title VII of the Civil
Rights Act of 1964 prohibits employment discrimination on the basis of race, color, religion, sex or
national origin. The Tennessee Human Rights Act, T.C.A. 8§ 4-21-101 et seg., contains similar
provisions. State law prohibits discrimination by counties in the hiring, firing and other terms and
conditions of employment against any applicant for employment based solely upon any physical,
mental or visua handicap of the applicant, unless such handicap to some degree prevents the
applicant from performing the duties required by the employment sought or impairs the performance
of thework involved. Discrimination against blind personsin any employment practices because of
the use of a guide dog is aso prohibited. T.C.A. 8 8-50-103. Asaresult of a 1990 amendment
whichdeleted T.C.A. 8§ 8-50-103(c), personswith AIDS, tubercul osis, and other contagious diseases
are no longer excluded from the prohibition against employment discrimination. Discrimination in
employment against individuals who are over the age of forty solely on the basis of their age is
prohibited by T.C.A. 8§ 4-21-407. Seealso 29 U.S.C. § 621 et seq.

Employeeswho havebeenvictimsof illegal discrimination may beentitled to reinstatement, back pay,
compensatory damages, punitive damages, and attorneys fees. For additional information on this
subject, consult the CTAS publication entitled Personnel Policiesand the Fair Labor Standards Act
(1998).

Miscellaneous Per sonnel M atters
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Insurance. Two sets of statutes coexist which authorize counties to provide group insurance for
county employees. Under T.C.A. 88 8-27-401 through 8-27-403, the county legislative body is
authorized to provide group life, hospitalization, disability and medical insurance for county
employees, and to provide for payment by the county of a portion of the premiums. The county
legidative body is authorized to include retired county employees, officials, and their surviving
spouses. The county legidative body approves the insurance contracts by mgjority vote.

Counties are also authorized to provide group life, hospitalization, disability and medical insurance
under T.C.A. 88-27-501 et seq. Under thisset of statutes, al county employeesand county officials
have the option of electing the coverage, and the county is authorized to pay all or any portion of the
premiums with the remainder to be deducted from the employees salaries. The county legidative
body is authorized to include retired county employees, officials, and their surviving spouses. A
county insurance fund must be established for deposits of the county's share of the premiums aswell
as the payroll deductions. Once established, the insurance program cannot be discontinued except
by two-thirds vote of the county legislative body and after three months notice to officials and
employees.

Onthe state level, alocal government insurance committee was created by the legislaturein 1989 to
establish ahealth insurance plan for employees of local governments and certain quasi-governmental
organizations, with all costs of the plan to be paid by the participating local governmentsand eligible
guasi-governmental organizations. The staff of the state group insurance program is to act as the
staff of this program. T.C.A. § 8-27-207.

A state supported local education employeegroup insurance programisestablished under T.C.A. 8 8-
27-301 et seq. Group insurance is available under either the basic state plan or an optional plan.
T.C.A. 88-27-302. The state pays a portion of the cost of participation in the plan. T.C.A. 8§ 8-27-
303. Local education agencies which have group insurance which is determined to be equal to or
better than the state plan are eligible for direct payments from the state for a portion of the costs.
T.C.A. §8-27-303.

Under T.C.A. 8§ 8-25-304, counties are authorized to use “ cafeteria plans’ or flexible benefit plans
which are approved under § 401(Kk) of the Internal Revenue Code. These plans allow areduction of
salary so that pre-tax dollars may be used to provide certain benefits.

Continuation of 1nsurance Coverage - COBRA. The Consolidated Omnibus Budget Reconciliation
Actof 1985 (COBRA),29U.S.C. 8§ 1161--1168 and 42 U.S.C. 88 300bb-1--300bb-8, requiresmost
employers, including counties with more than twenty employees, who offer group health plans to
offer continued health plan coveragefor eighteen monthsto terminating employees(unlessterminated
for gross misconduct) and up to thirty-six months for spouses who become widowed, divorced or
legaly separated when no longer qualifying for dependent coverage. Specia rules apply to disabled
qualified beneficiaries. COBRA requiresemployerstonotify all covered employeesand their spouses,
if married, of the provisions.

For more information regarding COBRA, see “ County's Health Insurance Obligations under the
Federal Consolidated Omnibus Budget Reconciliation Act” , CTAS Technical Bulletin 87-1 (July
1986) and “ New Regulations Detail Consolidated Omnibus Budget Reconciliation Act (COBRA)
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Continued Health Coverage Provisions’ , CTAS Technica Bulletin 88-4 (November 1987). Also,
the latest federal regulations should be reviewed.

Immigration Records. Under thefederal Immigration Reform and Control Act of 1986, the employer
must: (1) have employees fill out their part of Form [-9 before they start to work; (2) check
documents establishing employees' identity and digibility to work; (3) properly complete the
remaining portion of Form 1-9; (4) retain the form for at least three years (if the individual is
employed for more than three years, the employer must retain the form until one year after the
employee leaves hig’her employment); and (5) be ableto present the form for inspection if requested
by the Immigration and Naturalization Service or the U. S. Department of Labor. Failureto comply
with the requirements of the act can lead to civil penalties, which can belevied for knowingly hiring
unauthorized employeesor for failing to comply with recordkeeping requirements. The Immigration
and Naturalization Service of the U. S. Department of Justice has publications to aid the employer
in properly completing Form [-9.

Drug and Alcohol Testing. Employers have becomeincreasingly interested in testing employeesfor
drug and/or acohol use. Drug testing by government employers is permissible only under certain
circumstances because the testing constitutes a“ search” under the 4th and 14th Amendmentsto the
United States Constitution. Any testing must meet the constitutional standard of reasonabl eness, and
testing must be conducted in accordance with the due process and equal protection clauses of the
constitution. Asageneral rule, only those employees who are in safety sensitive positions may be
tested. Loca governments can be held liable for monetary damages when an employee's
constitutional rights have been violated. Before considering any testing program, the employer
should consult the CTAS publication entitled Government Employee Drug Testing . . . Look Before
You Leap (1992).

Recently-enacted federal regulations require testing of those employees who are required by law to
have commercial driver licenses (CDLs). Employees who must be tested are those who drive: (1)
vehicles over 26,000 pounds GVWR; (2) trailers over 10,000 pounds GVWR if the gross
combination weight rating is more than 26,000 pounds; (3) vehicles designed to carry 16 or more
passengers including the driver; and (4) any size vehicle used to transport hazardous materials
(required to have a placard). These employees have been determined by the federal government to
be in safety sengtive positions. Asof January 1, 1996, all county departments where CDL drivers
areemployed wererequired to have atesting program in placefor these drivers. Thetesting program
must comply with detailed federal guidelines contained in the federa regulations. The federa
requirements are discussed in more detail in “ Overview of Federal Regulations: Drug and Alcohol
Testing” , CTAS Technical Bulletin 95-1 (November 1994).

Findly, recently enacted workers compensation laws and regulations have created a voluntary
program of drug testing which can result in reduced premiums for workers compensation insurance
and denia of workers compensation benefits to impaired workers. T.C.A. 8 50-9-101 et seq. This
program is optional — employers are not required to participate. The program must be carefully
tailored to the needs of the government employer so that the employees constitutional rights are not
infringed.
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It isstrongly recommended that countieswishing toimplement adrug and/or alcohol testing program,
whether under DOT regulations or under the workers' compensation law, contract with areputable
and experienced company to handle all aspects of the testing program on the county's behalf.

Workers Compensation. The workers' compensation laws are a non-fault based statutory scheme
for compensating employeeswho suffer injuriesinthe scope of their employment. T.C.A. 850-6-101
et seq. In private industry, on-the-job injuries are governed by these laws, but counties are not
covered by the workers' compensation laws unless they choose to be covered. T.C.A. 8§ 50-6-106.
A county's decision to come under these laws becomes effective thirty days after the county files
written notice of exercising this option with the Workers Compensation Division of the Tennessee
Department of Labor and Workforce Development. Cancellation of the coverage may be
accomplished at any time by giving the same type of written notice. A county, through itslegidative
body, can choose to cover only designated departments and may also cancel coverage on aselective
basis.

Unemployment Compensation. Under the Tennessee Employment Security Law, T.C.A. 850-7-101
et seg., unemployment insurance coverageis mandatory for county and other local government entity
employees. All county employees are covered except popularly elected officials, members of the
county legidative body, judges, members of the state national guard or air national guard, employees
serving on atemporary basisin case of emergency (fire, storm, snow, earthquake, flood, etc.), and
those in a position which is designated according to law as “a magor nontenured policymaker or
advisory position” or “a policymaking or advisory position the performance of the duties of which
ordinarily does not require more than eight (8) hours per week.” T.C.A. 8§ 50-7-207(c)(6)(D).

Unemployment insurance premiums must be paid by the employer; no part of the premiums can be
deducted from employees wages. Governmental employers may finance unemployment insurance
by implementing the reimbursement method or the premium/tax method. Under the reimbursement
method, the employer submits quarterly paymentsto the Department of Employment Security for the
exact amount of unemployment benefits paid to former employees and chargeabl e to the employer's
account. Under the premium/tax method, the assigned premium rate will be 1.5% until the account
has been chargeable with benefits and subject to contributions throughout the thirty-six consecutive
calendar month period ending on the computation date (the December 31 preceding atax rate year
which beginson July 1). After this condition is met, the governmental employer's premium/tax rate
will be computed according to a new rate table for governmental employers only. Tax rates will
rangefrom 0.3% to 3%, depending onthereserveratio. Thereserveratioiscomputed by subtracting
cumulative benefitscharged to theemployer'sreserve account from cumul ative contributionspaid and
dividing the difference by the average taxable payroll of thethreerecent calendar years. T.C.A. §50-
7-401 et seq.

Countieswho wish to changetheir method of financing must file awritten notice with the Department
of Employment Security not later than thirty days prior to the beginning of the taxable year the
change becomes effective.  When a change is made from the reimbursement method to the
premium/tax method, theempl oyer remainsliablefor reimbursement of unemployment benefitswhich
are paid after the change but are based on wages paid before the change. Benefit changes can occur
up to nine calendar quarters after an employer pays wagesto aworker. Either the fee officia or the
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county may be deemed the employer, depending upon whether the fee official or the county paysthe
deputies and assistants.

The reasons for an employee's termination may affect unemployment compensation benefits.
Employeeswho voluntarily quit or who are discharged for job-related misconduct are not eligibleto
receive unemployment compensation benefits. Former employees receiving unemployment benefits
must be able to work, available for work, and making reasonable efforts to secure suitable work.
T.C.A. 8§ 50-7-303.

I nformation concerning the application and benefits of thisprogram can be obtained fromlocal offices
of the state Department of Employment Security.

Termination Pay. When an individua's employment terminates for whatever reason, the employee
must be paid for al accrued overtime, compensatory time and regular earnings. In addition, the
employee may be entitled to be paid for accrued but unused sick leave, vacation leave, or any other
type of compensableleave, depending upon the agreement between the employer and employee. See
Phillips v. Memphis Furniture Mfg. Co., 573 SW.2d 493 (Tenn. Ct. App. 1978).

Upon the death of an employeg, if the employee has not designated a beneficiary to receive any
unpaid wages or salary due the employee at the time of death, the employer may pay any unpaid
wages or salary directly to the surviving spouse if the amount owing does not exceed $5,000. If the
deceased employee is awoman who is head of a household and the amount owing does not exceed
$5,000, the employer may pay the amount to the surviving children. If the employer isin possession
of asum less than $5,000 due the employee which is not wages or salary and six months pass after
the employee's death without application being made for the appointment of an executor or
administrator, then the employer may pay the sum directly to the employee's surviving spouse, or if
thereisno surviving spouse then directly to the custodians or guardians of the employee's unmarried
minor children. Unlessthe employee has designated a beneficiary to receive unpaid wages or salary,
if the amount due exceeds $5,000 the entire amount must be paid to an executor or administrator,
or asordered by the court. Employers are encouraged to inform employees of the right to designate
abeneficiary at the time they are hired. T.C.A. § 30-2-103.

Retirement. Title 8, Chapter 35 of the Tennessee Code Annotated contains the statutory framework
for counties to participate in the Tennessee Consolidated Retirement System (TCRS). The county
legidative body may, by resolution legally adopted and approved, authorize all of itsemployeesin all
of its departments to participate in the TCRS, with the county making the employer's contribution
into the TCRS. T.C.A. § 8-35-201. Membership of the employees is then optional with each
employee presently employed at the date of the approval of membership by the board of trustees of
the TCRS, and mandatory for al eligible employees entering the employment of the county after that
date. T.C.A. §8-35-203. The county legidative body may make certain elections for coverage of
its employees, such as cost-of-living benefits. T.C.A. 88 8-35-207, 8-35-208. Special rules apply
for participation in the TCRS by county officials. See T.C.A. 88 8-35-109, 8-35-116.

To withdraw from the TCRS, the county must give the TCRS board at least one year's notice

effective June 30 of the calendar year following the end of the notice period, which must be in the
form of aresolution passed by a two-thirds vote of the membership of the county legidlative body.
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Such resolution to withdraw may be rescinded by atwo-thirds vote of the county legidative body at
any time prior to the end of the one year's notice period. T.C.A. § 8-35-218.

These retirement statutes are complex, and amendments are made to these statutes by the General
Assembly each year. The staff and legal counsel for the TCRS are available to help county officials
with questions concerning the retirement program and to help individual participants with benefits
guestions.

Expense Accounts. In counties having a population of 100,000 or more according to the latest
federal census, salaried county officialswho are paid from county fundsand are el ected by the people,
the county legidative body or another board or commission, and any clerk or master appointed by
the chancellor, must be reimbursed for actual expensesincurred incident to holding office, including
but not limited to lodging while away on official business and travel on officia business, both within
and outside the county. The county legidative body may by resolution determine what other
expenses are reimbursable. T.C.A. 8§ 8-26-112(a).

In al other counties, the county legidative body may by resolution choose to pay the expenses of
elected officials, and may promulgate procedural rules regarding the method and type of expenses
reimbursed. In counties where such a resolution has been adopted, the county executive: (1)
prescribes forms to be used to reimburse expenses; (2) examines expense reports or vouchers to
insure items are legally reimbursable and filed according to legidative body rules; and (3) forwards
proper expense reports to the disbursing officer for payment. T.C.A. 8 8-26-112(b).

All officids who are authorized to incur reimbursable expenses are required to make out accurate,
itemized expense accounts showing the date and amount of each item and the purpose for which the
item was expended. The official must swear before an officer qualified to administer oaths that the
expense account is correct and that the expenses actually were incurred in the performance of an
officid duty. Recelpts should be attached to the expense voucher whenever practical, and vouchers
must be numbered and referred to by number. T.C.A. 8§ 8-26-109. Making afalse oath on an expense
account constitutes perjury. T.C.A. 8§ 8-26-111.

Automobiles. Depending upon population classification, certain counties may provide cars for the
salaried county officias use. Inafew counties, officials may receive amonthly car alowancein lieu
of acounty owned car. T.C.A. § 8-26-113.

Wage Assignments and Garnishments. Garnishment of wages, salaries or other compensation due
fromacounty to any of itsofficersor employeesispermitted. T.C.A. § 26-2-221. Employerscannot
retaliate against an employee based on a wage assignment for alimony or child support, but the
employer may impose a service charge of up to 5%, not to exceed $5.00 per month. T.C.A. § 36-5-
501. The maximum amount of earnings that may be garnished isset out in T.C.A. § 26-2-106. See
also 15 U.S.C. § 1672(b).

FIT, FICA Withholding, and Miscellaneous Reporting Matters. Countiesareresponsiblefor making
the proper FICA and FIT withholdings. The county makes quarterly payments and reports to the
Internal Revenue Service and the Socia Security Administration. Counties have had to become
particularly aware of the taxation of fringe benefits, particularly the use of county owned vehicles,
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as being income to the employees. If the county failsto make the proper withholdings from income,
serious penalties can be imposed by the Internal Revenue Service. The CTAS publication entitled
A Comprehensive Review: Employer-Provided Vehicle Use--An Employee Fringe Benefit may be
useful in answering questions about the special rules for reporting the necessary and incidental

persona use of a county owned vehicle, such as needed commuting. County officials may be
responsible for the filing of Form 1099s with the IRS.
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CHAPTER 14

LIABILITY ASPECTS OF COUNTY GOVERNMENT

Liability exposure, both personal liability exposure for county officials and county liability exposure,
isatopic of great importance to county governments due to the ever-increasing number of lawsuits
being filed and the corresponding rise in insurance costs. Both tort and non-tort liability can be
extremely costly to county officials and employees, as well asto counties as awhole. This chapter
will discuss tort and non-tort liability, including certain immunity provisions of law. Liability
associated with personnel, one of the fastest growing areas, will aso be mentioned briefly.

A tort isacivil action based on aviolation of aduty imposed by law. A tort can be the result of an
intentional act or anegligent act. An action can be both atort and acrime, as, for instance, an assault
could result in both criminal ligbility and civil liability. The plaintiff who claimsto have suffered atort
must show an act, intentional or negligent, which violates a duty imposed by law, generdly the
standard of carean ordinary personwould exercisein like circumstances, and damagesresulting from
the breach of duty. The violation of duty can be through misfeasance (the improper doing of an act),
or by nonfeasance (omitting to do an act).

Tennessee Governmental Tort Liability Act

In years prior to 1973, Tennessee counties were protected under the state's sovereign immunity for
governmental acts, but were liable for damages resulting from proprietary activities. Governmental
acts were those activities that were peculiar to governments, or activities only governments could
provide, such as police protection, fire protection, education, or tax collection. Proprietary activities
were those that could be provided by private as well as governmenta entities, such as water and
sawer service, electrical services, and mass transit.

In 1973, the Tennessee General Assembly enacted the Tennessee Governmental Tort Liability Act,
T.C.A. 8§ 29-20-101 et seg., which provides that counties are immune under state law from all suits
arising out of their activities, regardless of whether the activities are governmental or proprietary,
unless immunity is specifically removed by statute. T.C.A. § 29-20-201. This immunity does not
extend to liability under federal law; conduct which is immune under state law can still giverise to
acause of action under federa law.

County immunity is removed (i.e., the county can be sued) for injuries arising from the:
1. Negligent operation of a motor vehicle;

2. Negligent construction or maintenance of streets, alleys, sidewalks or highways,
including traffic control devices;

3. Negligent construction or maintenance of a public building, structure, dam, reservoir
or other public improvement owned and controlled by the governmenta entity;
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4. Negligent acts or omissions by a county employee acting within the scope of
employment, with exceptions noted below.

T.C.A. 88 29-20-202 through 29-20-205.

The exceptions to the areas where the county’ s immunity is removed (in other words, the county is
immune from suit) include claims arising from:

1. The exercise or performance or the failure to exercise or perform a discretionary
function, whether or not the discretion is abused,

2. Faseimprisonment, false arrest, malicious prosecution, intentional trespass, abuse of
process, libel, dander, decelt, interference with contract rights, infliction of mental
anguish, invasion of privacy, or civil rights;

3. Issuing, denying, suspending, or revoking, or the fallure to refuse to issue, deny,
suspend or revoke, any permit, license, certificate, approval, order or similar
authorization,

4. Failing to inspect or negligently inspecting any property;

5. Instituting or prosecuting any judicial or administrative proceeding;

6. Negligent or intentional misrepresentation;

7.  Riots, unlawful assemblies, public demonstrations, mob violenceand civil disturbances,
or

8. Assessing, levying or collecting taxes.
T.C.A. § 29-20-205.
Because acounty can act only through its officers and employees, it isimportant to determine whose
action or inaction will trigger potential county liability and the application of the Tennessee
Governmental Tort Liability Act. Elected or appointed officials and members of boards, agencies
and commissions are easily identifiable representatives of the county. A person who isnot an elected
or appointed official or a member of a board, agency or commission will be considered a county
employee only if the court specificaly finds that all of the following elements exist:

1. Thecounty selected and engaged the person in question to perform services,

2. Thecounty isliablefor the compensation for the performance of such servicesand the
person receives all compensation directly from the county's payroll department;

3. The person receives the same benefits as all other county employees, including
retirement benefits and digibility to participate in insurance programs,
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4. The person acts under the control and direction of the county not only as to the result
to be accomplished but asto the means and details by which the result isaccomplished;
and

5. Thepersonisentitled to the same job protection system and rules, such ascivil service
or grievance procedures, as other county employees.

T.C.A. §29-20-107.

A regular member of a county voluntary or auxiliary firefighting, police or emergency assistance
organization is considered to be a county employee without regard to the elements listed above.
T.C.A. 8§ 29-20-107(d). The county cannot extend immunity to independent contractors or other
persons or entities by contract. T.C.A. § 29-20-107(c).

Before a county may be held liable for damages, the court must first determine that the employee's
or employees act or acts were negligent and the proximate cause of plaintiff's injury, that the
employee or employees acted within the scope of their employment and that none of the exceptions
listed in T.C.A. 8§ 29-20-205 apply to the facts before the court. T.C.A. § 29-20-310.

Theimmunity granted to governmental entitiesunder T.C.A. § 29-20-205 does not extend to officers
and employees of that governmental entity in their individual capacities. However, limited immunity
is granted to county officials and employees under T.C.A. § 29-20-310. In cases where the county
cannot be held liable, theindividua county officials and employees may be held liable but only up to
the liability limits established in the Tennessee Governmental Tort Liability Act. T.C.A. § 29-20-
310(c). Whenthe caseisonewherethe county can beheld liable, the official or employee can beheld
liable only for that part of ajudgment that exceeds the county’ sliability limits under theact. T.C.A.
§29-20-310(b). Willful, malicious, or criminal acts, or acts committed for personal gain, do not fall
under the persondl liability protective provisions of the Tennessee Governmental Tort Liability Act
(nor do medical malpractice actions brought against a health care provider). T.C.A. § 29-20-310.

By statute, some county officials and employees are declared immune from suit for their activitieson
behdf of the county. Members of county boards, commissions, agencies, authorities, and other
governing bodies created by public or private act, whether compensated or not, are absolutely
immune from suit (under state law) arising from the conduct of the entity’ s affairs. Thisimmunity
is removed only when the conduct is wilful, wanton, or grossly negligent. T.C.A. § 29-20-201.
Similarly, emergency communications district boards and their board members are immune (under
state law) from any claim, complaint or suit of any nature which relatesto or arisesfrom the conduct
of the board's affairs, except in cases of gross negligence by the board or its members. T.C.A. § 29-
20-108. Also, employees of local education agencies, including board members, superintendents,
teachers and non-professional staff members, are absolutely immune from liability (under state law)
for acts or omissions within the scope of the employee's office arising from the detection,
management or removal of asbestos from buildings and other structures owned or controlled by the
local education agency when the agency has complied with federal environmental regulationsrelative
to asbestos in schools. However, thisimmunity does not apply if the employee's acts or omissions
were grossly negligent, wilful, malicious, criminal or done for persona gain. T.C.A. § 29-20-109.
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The county may elect to insure or indemnify itsemployeesfor claimsfor which the county isimmune.
However, the indemnification may not exceed the liability limits established in T.C.A. § 29-20-403,
except in causes of action in which the county employees liability is not limited by the legidature.
T.C.A. 8§ 29-20-310(d). The county also may elect to insure or indemnify itsvolunteers. T.C.A. 8
29-20-310(e).

No judgment or award rendered against a county may exceed the minimum amounts of insurance
coverage for death, bodily injury and property damage liability specified in T.C.A. § 29-20-403,
unless the county has secured insurance coverage in excess of the minimum requirements, and the
judgment or award may not exceed the limit provided in the insurance policy. T.C.A. § 29-20-311.

The county may create and maintain areserve or special fund to pay clamsagainst it. Any two or
more counties may enter into an agreement for joint or cooperative action to pool their financial and
administrative resources to provide risk management, insurance, reinsurance, self-insurance for
liabilities created under this act, workers compensation, unemployment compensation, and motor
vehicleinsurance. T.C.A. 8§ 29-20-401.

The current liability limits under the Tennessee Governmental Tort Liability Act are as follows:
Type of Claim Limit

Bodily injury or death of any one person
in any one accident, occurrenceoract . ......... $130,000

Bodily injury or death of al personsin
any one accident, occurrenceoract ........... $350,000

Injury to or destruction of property
of othersinany oneaccident .. ............... $ 50,000

T.C.A. § 29-20-403.

These limits do not apply to federal civil rights actions in state or federal courts.. Suit must be
commenced within twelve months after the cause of action arises. T.C.A. § 29-20-305. However,
the one-year statute of limitations may be extended when claims involve persons under legal
disabilities (incompetence, minor) or when the injured party has reasonably failed to discover the
cause of action against the county, county officials, or employees.

The county or its insurer shall not be held liable for any claim arising under state law for which the
county isimmune under the act unless the county has expressly waived such immunity. The county
or itsinsurer shall not be held liable for any judgment in excess of the limits of liability set forth in
T.C.A. 8§ 29-20-403, unless the county has expressly waived such limits. T.C.A. § 29-20-404.
However, the act does not prohibit or limit acounty from purchasing an insurance policy or contract
insuch amounts asit deems proper for liabilitieswhich may arise under federal law. T.C.A. 8 29-20-
404.
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The county may insure any or al of itsemployees against al or any part of their liability for injury or
damage resulting from anegligent act or omission. The expenditureis deemed apublic purpose and
may be pad from funds derived from the tax levy authorized in T.C.A.
§29-20-402. T.C.A. 8§ 29-20-406.

Any sheriff or group of sheriffs may purchase insurance or enter into an agreement to insure such
sheriff and any or all employeesagaingt al or any part of their personal liability for injury or damages
arising as aresult of the act or omission of the sheriff or employee. T.C.A. § 29-20-406.

Counties must file an annual report regarding itstort liability activitiesfor the previous year with the
office of the State Treasurer beginning on March 30, 2001, and every year thereafter for a period of
threeyears. Theformisto be prescribed by the State Treasurer. T.C.A.§29-29-1 , Chapter 964,
Public Acts of 2000.

Liability for Personnel Matters

Important employment law considerations include hiring, compensation, benefits, termination,
retirement, the federal Fair Labor Standards Act (FLSA), the federal Family and Medical Leave Act
(FMLA), right-to-know statutes, reserve service, jury service, the Occupational Safety and Health
Act, the Equal Pay Act, the Immigration Control Act, the insurance provisions of the Consolidated
Omnibus Budget Reduction Act (COBRA), FICA and FIT withholdings, and maternity leave.

An employer must refrain from retaliating or firing based on the employee's exercise of a protected
constitutional right, i.e., freedom of speech, or statutory right, i.e., workers compensation.
Discriminatory motives should be avoided in every employment aspect. Under state and federa law,
an employer may not discriminate against an employee or a potential employee based upon race,
color, sex, religion, nationa origin, age or disability (including infectious, contagious or similarly
transmittable diseases). Further, any form of sexua harassment isillegal. Anindividua may file a
discrimination complaint with the Equal Employment Opportunity Commission (EEOC) or the
Tennessee Human Rights Commission (THRC).

Specifically, an employer may not fire an employee solely for: (1) refusing to participate or remain
slent about illegal activities; or (2) using an agricultural product not regulated by the alcoholic
beverage commission that is not otherwise prohibited by law, i.e., smoking, if the employee follows
the employer's guidelines regarding the use of the product while at work. T.C.A. § 50-1-304.
Further, the 1st Amendment prohibits patronage dismissals of certain types of governmental
employees. Rutan v. Republican Party of lllinois, 497 U.S. 62, 64 (1990). Whether party affiliation
isan appropriate requirement for the effective performance of the public office depends on whether
the job requires trust and confidentiality. Williams v. City of River Rouge, 909 F.2d 151, 155 (6th
Cir. 1990). “[G]overnment officias performing discretionary functions, generally are shielded from
lidbility for civil damages insofar as their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have known.” Harlow v. Fitzgerald, 457
U.S. 800, 818 (1982). However, “[p]ublic officials are expected to be aware of clearly established
law governing their conduct.” Long v. Norris, 929 F.2d 1111, 1115 (6th Cir.) 1991., cert. denied,
112 S. Ct. 187 (1991).
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Other Non-Tort Liability

Thelimitations of the Tennessee Governmental Tort Liability Act do not apply to many types of state
and federal court actions. For example, in state court, actions for workers compensation, breach of
contract, inverse condemnation, and other common law and statutory violations may be the basis of
anon-tort action.

Breach of Contract. If a county enters into a contract and then breaches, the county is responsible
for damages. The extent of liability depends upon the contract's terms and damages suffered by the
parties. If an official does not have actual authority to enter into a contract, the court may require
the individual to specifically perform the contract.

Other Actions. Lawsuits may be brought against the county if law enforcement and other court
personnel engageinillega behavior affecting search and seizure, voting rights, arrest, discriminatory
enforcement of statutes, unlawful force. These actions may be brought in federal court under the
federal Civil Rights Act, 42 U.S.C. § 1983, or in state court under the same federal statute or
common law. Poling v. Goins, 713 SW. 2d 305 (Tenn. 1986).

Damages are not recoverable for antitrust violations from any local government, or official or
employee acting in an official capacity. 15 U.S.C. § 35. In addition, damages are not recoverable for
antitrust violationsin any claim against a person based on any official action directed by the county,
or official or employee acting in an official capacity. 15 U.S.C. § 36. However, counties should be
careful in restricting competition through granting exclusive franchi ses, making referralsto attorneys
or lending institutions, or granting access to records.

A substantial amount of litigation involves county employees and other matters such asinjuries to
students during school hours, operating a county vehicle, county health department matters, failure
to make necessary repairs on county roads, the existence of a dangerous condition, or the absence
of asafety device. County officials should seek advice from the county attorney when questions arise
with liability implications.
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CHAPTER 15

SOLID WASTE, SANITATION, AND HEALTH

One of the more important functions of county government, as well as one which has recently
undergone substantial changes, is solid waste disposal. There are three sources of legidative
authority which may providetheframework for these services: T.C.A.title5, T.C.A. title 68, chapter
211, and, in some cases, private acts, county charter or consolidated government charter.

Solid Waste Management, Collection and Disposal - Title5

Counties are authorized to provide garbage and rubbish collection and/or disposal services to the
entire county or to special districts within the county and are also granted the power to do all things
necessary to carry out these functions. T.C.A. 88 5-19-101, 5-19-107. This authority is exercised
through resolution by the county legidative body and carried out by an existing agency, a county
sanitation department, or, more commonly, a county board of sanitation appointed by the county
executive and confirmed by the county legidative body. Also, a county may contract with a private
company or another governmental entity to provide these services for county residents. T.C.A. §
5-19-104. If amunicipality withinthe county furnishes garbage (solid waste) collection and disposa
services, the county must establish servicedistrictsoutsidethe municipality to fund thiscounty service
if the property tax isasource of funding for the county solid waste services. T.C.A. 8§5-19-108. If
the county services are provided within special service districts, they are funded by user fees or by
aproperty tax levied only within the district served, or acombination of thetwo. T.C.A. 85-19-109.
Plansfor collection and disposal services must be submitted to the regional planning commission for
study before they are carried out. T.C.A. 8 5-19-112. The county must inspect these facilities at
least once every quarter, and the commissioner of health may aso investigate and make
recommendations for improvement. T.C.A. 88 5-19-113, 5-19-114.

Solid Waste Management, Collection and Disposal - Title 68, Chapter 211

In an effort to coordinate and plan for safe, efficient solid waste disposal in the state, the Tennessee
General Assembly hasenacted several piecesof |egidationwhich arecompiledintitle 68, chapter 211
of the Tennessee Code Annotated. To comply with the requirements of this chapter, al loca
governments must engage in specified planning and organizational activities, which are briefly
summarized below. (Seethe Solid Waste Management Act of 1991, T.C.A. 88 68-211-801 through
68-211-874).

Loca Planning
Sartup Procedure. To begin implementation of the Solid Waste Management Act, counties were

instructed to form solid waste regions (single or multicounty), and establish a solid waste board and
advisory committee for each region. Regional areas (and their boards) may be changed only by
approval of the county legidlative bodiesof the countiesinvolvedinthe change, and with the approval
of the department of environment and conservation, which will review the new or revised plans and
receive information regarding the new board members. T.C.A. 88 68-211-811 through 68-211-813.
These regional boards are constituted according to the provisions of T.C.A. 8§ 68-211-813.
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Additionally, each region was required to formulate a plan for collection and disposal of solid waste
inthe area, and submit this plan to the state planning office by July 1, 1994. The plan may berevised
at any timeto reflect subsequent developmentsin theregion and must berevised every fiveyearsafter
the plan’sinitia approval. T.C.A. § 68-211-814.

Plan Requirements. Theplan, and any revised plan, submitted by each region must be consistent with
the state solid waste plan and with all relevant state laws and regulations. At a minimum, each plan
must contain the following items:

Lo

Demographic information;

A current system analysis of waste streams, collection capability, disposal capability,

costs, and revenues;

Adoption of the statutorily-required uniform financial accounting system,

Anticipated growth trends and waste capacity needs for the next ten years,

A recycling plan;

A plan for the disposal of household hazardous wastes,

Adoption of the statutorily-required reporting requirements;

A description of waste reduction activities designed to attain the required 25%

reduction in solid waste;

9. A description of education initiatives designed to achieve the goals stated in the
statute;

10.  Anevaluation of multi-county solid waste disposal region optionswith an explanation
of the reasons for adopting or failing to adopt a multi-county regional approach;

11. A timetable for implementation of the plan;

12. A description of the responsibilities of each participating jurisdiction;

13. A cetification of review and approva of the plan (or revised plan) from the solid
waste authority (organized under chapter 211, part 9), if such an authority has been
formed, or if no such authority has been formed, from the county legidative body of
each county in the region; and

14. Any other information the commissioner of the department of environment and

conservation deems relevant.

N

©NO Ok W

T.C.A. § 68-211-815.

Solid Waste Authority. A county (or counties in multi-county solid waste regions) may decide to
form a solid waste authority to operate al solid waste systems within the region. (See the Solid
Waste Authority Act in T.C.A. 88 68-211-901 through 68-211-925.) Cities may participate or
remain outside the authority, although al counties in the region must agree to the creation of the
authority before it may be formed; amunicipality with most of itsterritory in the county creating the
authority may participate. T.C.A. 8§ 68-211-903. Similarly, the authority can be dissolved by
agreement of its participating counties and cities. The board of directors may be composed of the
same members as the region's solid waste board, but this is not required. The method of selection,
officers required, terms of office, and vacancy procedures are described in T.C.A. 88 68-211-904,
68-211-905.
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The advantage of using a solid waste authority to oversee the region’'s waste management liesin the
authority's broad statutory powers. The solid waste authority is a separate legal entity which may
issue bonds, incur debts, enter into contracts, and exercise the power of eminent domain. With the
concurrence of the counties and municipalities participating in the solid waste authority, it may
exercise exclusive control over the publicly owned solid waste systemswithin itsboundaries. T.C.A.
8§ 68-211-906.

Public Ownership of Solid Waste Facilities. Counties have several options through which they may
fulfill their responsibilities for solid waste management: they may contract with private entities for
those services, they may provide services or contract for services through solid waste authorities, or
they may provide the services themselves. A county or municipality may apply for a solid waste
facility permit. The county or municipality is financially responsible for tests needed to evaluate the
application; or it may conduct its own studiesto collect therequired data. T.C.A. 8§ 68-211-301. A
county may execute acontract of obligation instead of aperformance bond toinsure proper operation
and closure of its publicly-owned facilities. T.C.A. § 68-211-116. In addition to equipment for
collection and disposal of solid waste, acounty may aso construct and operate energy recovery and
resource recovery facilities which process waste into energy fuels. T.C.A. § 68-211-502.

Flow Control and Regional Approval Options. State law appears to grant regions and solid waste
authorities powers under certain conditions to direct the flow of solid waste generated within the
region and to restrict the flow of solid waste into the region for disposal. However, federal court
decisions, including recent U.S. Supreme Court rulings, makesthe validity of Tennessee statuteson
flow control very questionable since the case law strongly indicates they may violate the commerce
clause of the U.S. Constitution. Fort Gratiot Sanitary Landfill Inc. v. Michigan Dept. of Natural
Resources, 112 S.Ct. 2019 (1992); C& A Carbone, Inc. v. Town of Clarkstown, N.Y., 114 S.Ct. 1677
(1994).

State law also provides that any construction or expansion of solid waste facilities or incinerators
within the region must be approved by the board of the region, or the (Part 9) solid waste authority
if one has been formed, before a permit isissued. The region or solid waste authority isto hold a
public hearing after proper notice, and may reject the proposal if it isinconsistent with the regional
plan. T.C.A. § 68-211-814.

Sanctions. If any region failsto submit aplanin atimely fashion, submits an inadequate plan, or fails
to comply with other provisions of this act, then the commissioner of environment and conservation
will impose sanctions, including loss of funds from the solid waste management fund and civil
penalties of $1,000 to $5,000 per day of noncompliance. T.C.A. § 68-211-816.

Operational Requirements. There are several different sources of authority governing the operation
of solid waste disposal facilities, including federal |legislation and regulations aswell as state law and
its implementing rules. In addition to the Solid Waste Management Act, which has been mentioned
above, it isimportant to note the Solid Waste Disposal Act (T.C.A. 88 68-211-101 through 68-211-
121) aswell as other relevant sectionsin Title 68. Furthermore, other governmental entities such as
counties, municipalities, and boards of health may also adopt regulations governing solid waste
disposd if their standards are at least as stringent as those set out by the state department of
environment and conservation and consistent with state and federal law. T.C.A. § 68-211-107.
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Although a detailed description of operational requirements for solid waste systems is beyond the
scope of this book, a short summary of afew important principlesis included below:

Minimum Service Levels. Each county must see that there is at least one solid waste collection and
disposal system for the needs of county residents; at a minimum there must be one or more
convenience centers, unlessahigher level of service, such as household garbage pickup, isprovided.
The serviceisto be coordinated with those available from municipalities within the county, and may
be supplied directly by the county, by contract, or through a solid waste authority. The convenience
centers must also comply with regulations developed by the department of environment and
conservation. T.C.A. 8§ 68-211-851.

25% Reduction Goal. The current goa of the state, aswell as each individual solid wasteregion, is
a 25% reduction in municipal solid waste disposed at Class | municipa solid waste landfills and
incinerators by December 31, 2003. The reduction is measured on a per capitabasis by weight from
a base year of 1995, unless aregion can clearly demonstrate that data from that year is clearly in
error. Diversion of solid wasteto aClass |11 or IV landfill countstoward thisgoal. Asan alternative
to calculating the waste reduction and diversion goal on a per capita basis, regions have the option
of calculating the goal on an economic growth basis using amethod prescribed by the department of
environment and conservation and approved by the municipal solid waste advisory committee. This
goal appliesto regions, but not to individual disposal facilities or incinerators. 1f aregion does not
meset its reduction and diversion goal, then the department will objectively assess the activities and
expenditures of the region and thelocal governmentsin the region to determine whether theregion’s
program is qualitatively equivalent to other regions that meet the goal and whether the failure is
beyond the control of the region. A county or region may receive credit toward its goal by
documented reductions from recycling and source reduction programs prior to 1995, but not earlier
than 1985. Failure of the region to meet either the 25% waste reduction or diversion goal or to
receive a favorable qualitative assessment by the department may subject the offending counties,
municipalities and solid waste authorities to considerable monetary sanctions as described in T.C.A.
§68-211-816. These sanctionsmay apply toindividua countiesor citieswithin theregion that cause
thefailure. T.C.A. §868-211-861.

In an effort to encourage ways to reduce the amount of waste generated, the Tennessee Generd
Assembly required the state planning office to establish a statewide plan for solid waste reduction.
This state responsibility has been transferred to the department of environment and conservation.
Each development district isinvolved in determining the needs of each county in the district. Waste
reduction strategies include recycling, mulching, composting, and waste-to-energy incineration or
resource recovery. There are also statutesto encourage state agenciesto purchase and use recycled
materials. T.C.A. 88 68-211-601 through 68-211-608.

Problem Wastes. Certain substances are no longer to be placed in alandfill, but are to be disposed
of through alternative methods. Among these is household hazardouswaste. To providefor the safe
collection of these household hazardous wastes, the department of environment and conservation
must provide, directly or by contract, for the collection of such wastes on designated days in each
county. The county or authority is responsible for advertising the location of these units, the days
and hours on which they will be available, and examples of hazardous household wastes.
Furthermore, the county or solid waste authority must appoint at least one person to represent the
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county or authority to be present at the site on collection daysin order to assist the persons operating
the mobile collection unit. T.C.A. 8§ 68-211-829.

Other examples of wastes prohibited at landfills include whole waste tires, lead-acid batteries, and
used oil, al of which will no longer be accepted at any solid waste disposal facility or incinerator.
Each county must provide at least one site to receive and store these materials, recycling as much of
it asisreasonably possible. T.C.A. 868-211-866. Whole waste tires may not be placed in alandfill.
After July 2, 2002, a county cannot dispose of shredded wastetiresin alandfill. The department of
environment and conservation’s program for beneficial end use of waste tireswill provide grants to
counties for waste tire management and the department may contract for the collection,
transportation and beneficial end use disposal of waste tires on a multi-county basis, but these
contracts are subject to approval by the county legidative body of each county affected. T.C.A. §
68-211-867.

Baled Waste and Inspections. There are special detailed instructions governing the disposal of baled
waste. It may not be placed inalandfill unless (1) that facility islicensed to recelive hazardous waste,
(2) thewaste was baled and certified according to the procedure specified by statute, or (3) thewaste
was properly verified by the supervisor of the recelving landfill. T.C.A. 8 68-211-119. A manifest
which gives the nature of the waste, its origin and destination, and the names and addresses of all
those in possession of it must accompany the baled waste and be maintained for thirty years. T.C.A.
§68-211-120.

In an effort to prevent processing and disposal of unlawful materias, the operator of each facility
must inspect the waste. The inspection should be conducted according to a plan which is approved
by the commissioner of environment and conservation and issimilar to that for baled waste. T.C.A.
§68-211-212.

Education. A component of each region's solid waste plan must be an education program “to assist
adults and children to understand solid waste issues, management options and costs, and the value
of waste reduction and recycling.” T.C.A. 8 68-211-842. After aregion’'s plan is approved, the
department of environment and conservation may award matching grants for implementing the
education program. T.C.A. 868-211-847.

Recycling. Each county must provideat |east one sitefor the collection of recyclable materialswithin
the county. T.C.A. 868-211-863. From funds available form the solid waste management fund, the
department of environment and conservation is required to provide a matching funds grant program
for the purchase of equipment needed to establish or upgrade recycling at a public or not-for-profit
recycling collection site. However, these grants will generally not be granted if there is adequate
equipment at privately-owned facilities which serve the same area. The eleven counties which
generate the greatest amount of solid waste receive a rebate from the state surcharge on waste
disposed in the county in accordance with aformula described in T.C.A. 8§ 68-211-825. A county
may only expend therebatefor recycling purposes and must expend from local fundsan amount equal
to the amount of the rebate towards this purpose. Counties which receive recycling rebates are not
eligible for the recycling equipment grants.
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Reporting Requirements. Each solid waste region must submit an annual report to the department
of environment and conservation. Thisreport isto follow the format prescribed by the department,
and must contain solid wasteinformationinthefollowing areas: collection, recycling, transportation,
disposal, public costs, and any other information which the department deems relevant. In
conjunction with the annual report each region must also submit an annual progress report on the
implementation of the region's solid waste disposal plan. T.C.A. 8 68-211-871. There are additional
reporting requirements for operators of recycling collection centers and for owners and operators of
solid waste disposal facilities and incinerators. The owner or operator of a Class 1 disposal facility
or incinerator must keep records of al amountsand county of origin of solid waste, measured intons,
received at the facility. T.C.A. 88 68-211-862, 68-211-863.

State Revenue, Funding and Grants. A state fund through which most of the statewide programs
are financed is the solid waste management fund. It isfunded in part through a surcharge on each
ton of municipal solid waste received at all facilities or incinerators. T.C.A. 8 68-211-835. This
state surchargeis 85¢ per ton until July 1, 1997; thenitis80¢ per ton from July 1, 1997 through June
30, 1998; then it is 75¢ per ton from July 1, 1998 through June 30, 1999, whereupon the state
surcharge will expire unless extended by an amendment to the current law. Additionally, the state
solid waste management fund receives revenue from a pre-disposal fee of $1.00 per tire collected by
dealers upon the sale of aeach new tireinthisstate. T.C.A. 867-4-1603. Counties, municipalities,
and solid waste authorities may be able to receive grants from the fund for such activities as planning
assistance(T.C.A. 868-211-823), programsto establish or upgrade statutorily-required convenience
centers(T.C.A. 868-211-824), recycling (T.C.A. § 68-211-825), education (T.C.A. 8§ 68-211-847),
and importantly, waste tire collection and disposal (T.C.A. § 68-211-867). Additionally, the
department of environment and conservation, from available funds in the solid waste management
fund, may directly or through contract, investigate and clean-up unpermitted wastetire disposal sites.
T.C.A. §68-211-831.

Local Revenue Sources. In addition to state aid, there are several other sources through which
counties and other governmental entities may fund their solid waste management operations. In
general, these options are cumulative: they may be used singly or in mix-and-match combinationsto
suit each ared's needs. These revenue sources include the following choices:

1. Tipping Fee. Any county, municipality, or solid waste authority which owns a disposal facility
or incinerator may impose atipping fee on each ton of waste or its volume equivalent. The amount
of the fee is determined according to the cost of providing services, and the uniform solid waste
accounting systemisto be used to arrive at thiscost. Revenue raised by thetipping feeisto be used
only for solid waste management purposes. T.C.A. 8 68-211-835(a).

2. Host Fee. A county that is host to a solid waste disposal facility or incinerator used by other
counties in the same region may impose a surcharge on each ton or volume equivalent processed by
that facility. The purpose of the host fee isto encourage the use of regional facilities; these revenues
may be used only for solid waste management purposes or to offset costs resulting from hosting the
facility. T.C.A. 8 68-211-835(e).

3. General Surcharge. After approva of the regional solid waste plan, a municipality, county, or
solid waste authority may impose a surcharge on each ton of waste received at afacility within that
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area. Funds collected through this surcharge may be expended for collection or disposal purposes.
T.C.A. 8 68-211-835(f).

4. Disposal Fee. A county, city, or solid waste authority may collect a mandatory user fee which
bears a reasonabl e relationship to the cost of providing disposal services. This fee may be imposed
on residences and businesses. A disposal fee may not be imposed on a waste generator who owns
the facility for processing its own waste. A county disposal fee may be imposed on municipal
residents if the municipal residents have access to the servicesfunded by the disposal fee, such asa
convenience center. Op. Tenn. Att’y Gen. 93-49 (July 23, 1993). Disposal fee revenues may be used
only to establish and maintain collection and disposal services to which all county residents have
access. Upon agreement with the area's electric utility, these fees may be collected as part of the
utility's billing process. T.C.A. 8 68-211-835(Q).

5. Property Tax. A county may levy agenera property tax to pay for waste collection and disposal
servicesif these areavailableto all the county and no municipality providesitsown services. If acity
inthe county furnishesitsown waste collection and disposal, then districts must be established so that
property taxes are levied only upon the areato be served. T.C.A. 88 5-19-108, 5-19-109.

6. Service Charge. A county may charge users a reasonable fee for providing waste collection
services. T.C.A. §5-19-107.

Landfill Approval By County - The“Jackson Law”

The so-called “Jackson Law” is an optional general law which may be adopted by a county or
municipal legidative body by atwo-thirds (2/3) majority vote. If adopted, it provides that no new
construction will be initiated for a privately owned landfill which accepts waste other than that
generated by the owner unless such proposed construction receives the approva of the county
legidativebody. Additionaly, if such proposed constructionisin anincorporated areaor within one
mile of an incorporated area, the governing body of the municipality must also approve before
construction may be initiated. T.C.A. §68-211-701. Beforethe vote of thelegidative body, public
notice and public hearings arerequired. T.C.A. §868-211-703. Thislaw states criteriawhich must
be considered by the legidative body in determining whether or not to approve the construction.
Judicia review of the legidative body’ s determination may be had before the chancery court for the
county inwhich the landfill isto belocated. T.C.A. 8§ 68-211-704. The Tennessee Court of Appeals
upheld adecision by the Davidson County Chancery Court that exclusion of county and municipal
landfillsfrom application of Jackson Law asprovided in T.C.A. 8 68-211-706(b) is unconstitutional
asaviolation of equal protection clause since thereisno rational basisfor this discrimination against
private landfills. However, the Court applied the doctrine of elision (removal of offending provision,
exemption of publiclandfills) and upheld theremainder of theact. Profill Development, Inc. v Dills,
1977 WL 203596 (Tenn. App.), April 25, 1997.

In a new statute separate from the “Jackson Law”, municipalities must obtain the approval of the
county legidative body at two consecutive regularly schedul ed meetings before the municipality may
exercise the power of eminent domain to obtain property to be used as a landfill for solid waste
disposal outside of the corporate limits of the municipality. T.C.A. 8§ 68-211-122.
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Hazar dous Chemical Right-to-Know-Law

Purpose and Scope. Federa regulations and state law require employers, including counties, to
provide their employees with information concerning any hazardous chemicals which the employee
might contact inthe course of employment. Tennessee's” Hazardous Chemical Right-to-Know-Law”
isfound in T.C.A. 8 50-3-2001 et seq. The intent of this law is to insure that information about
hazardous chemical sisavailableto employees, emergency personnel, and the public. Thelaw covers
local governments as well as industries which use hazardous chemicals, including manufacturers of
the chemicals.

Notice Requirements. The Tennessee Commissioner of Labor and Workforce Development is
required to maintain a list of regulated hazardous chemicals which is to be available for public
inspection. T.C.A. 850-3-2006. If county department heads have a question as to whether or not
amateria is hazardous, they may check the DOL list. If the material in questionisonthe DOL ligt,
the county isthen obligated to request aMaterial Safety Data Sheet (M SDS) from the manufacturer,
and to keep it for review by employees. T.C.A. 8§ 50-3-2008.

Additionally, nonmanufacturing employers, including county governments, must compile a list of
hazardous chemicals normally used or stored in the workplace in excess of fifty-five gallons or 500
pounds. Thisworkplace chemical list must be filed with the commissioner of labor and workforce
development and, with some exceptions, with the county health department, and must be maintained
by the county for at least thirty years. T.C.A. 8§ 50-3-2015. Furthermore, the employer must filea
copy of the workplace chemical list with the fire department serving the workplace, including the
name and telephone number of a knowledgeable representative of the employer and, upon written
request, acopy of theMSDSfor any chemical intheworkplace; thisinformation isto be confidential
except in an emergency involving the threat of human life. The employer must permit on-site
inspections by the fire department and must install signs outside any buildings which contain a Class
A or B explosive, poison gas, water-reactive flammable solid, or radioactive materia. T.C.A. 850-3-
2014.

L abeling Requirements. Existing labeling on containers of hazardous chemicalsisnot to be removed
or defaced. If the nonmanufacturing employer transfers a hazardous chemical from the origina
container to another container, the label information must also be transferred. Employees shall not
be required to work with a hazardous chemical from an unlabeled container, unless the employee
places the chemical in a portable container for immediate use. T.C.A. 8 50-3-20009.

Training Requirements. Every nonmanufacturing employer must provide an education and training
program for its employees who use or handle hazardous chemicals. Additional training must be
provided any time a new hazardous chemical is introduced into the workplace or whenever new,
sgnificant information is received. The training program must conform to the regulations of the
commissioner of labor and workforce development, but at a minimum must include the following:
information on interpreting labels and MSDSs as well as the location of these in the workplace,
operations where hazardous chemical are present, physical and health dangers of these chemicals,
protective measures, frequency of training, and genera safety instructions. The employer must keep
arecord of training dates and provide annual refresher courses. T.C.A. § 50-3-2010.
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Hazar dous Waste and Hazar dous Substances

Hazardous waste storage facilities, treatment facilities and disposal facilitiesthroughout the state are
under the supervision of Tennessee' s department of environment and conservation. T.C.A. 8 68-
212-107. Before the state issues a permit for a facility for the storage, treatment, or disposal of
hazardous waste, it must give public notice of the application and, within forty-five days of that
notice, hold a public community meeting concerning the permit application. The county legidative
body, the municipa governing body, if any, where the facility is proposed, and the governing body
of any municipality located within one mile of the proposed facility must be represented at the
meeting; failure to participate is deemed awaiver. The county legidative body or other governing
bodiesmay makereports summarizing issuesthey feel areappropriate. 1f thegoverning body chooses
to make areport, it must include a decision to accept, reject, or modify the application. The report
must be submitted within ninety days of the community meeting. The decision announced in this
report isto be based on thefactorslistedin T.C.A. 8 68-212-108. The commissioner of environment
and conservation may then affirm the decision, or may modify or reverse it if the decision is based
upon improper factors. T.C.A. 8 68-212-108. The local governing body may seek judicia review
of an adverse determination. T.C.A. § 68-212-111.

There are statutory incentives available to counties in which commercia facilitiesfor the disposal of
hazardous waste arelocated. Thereisa“responsiblewaste disposal incentive fund” which, if funded
by thelegidature, isavailableto counties meeting the eligibility requirements. T.C.A. § 68-212-210.
Furthermore, any local government receiving these funds may levy an additional fee, not to exceed
statutory maximums, on the disposal of hazardous wastes at facilitieswithinitsjurisdiction. T.C.A.
§68-212-211. Thecounty also haslimited monitoring and inspection authority at thesesites. T.C.A.
8§ 68-212-208.

In addition to statelegid ation on hazardous substance management, there arefedera provisionswith
which county governments must comply if they deal with hazardous materials. Local governments
should aso be aware that landfills containing hazardous waste may be subject to Superfund cleanup
requirements.

Underground Storage Tanks

A statewide program, in conjunction with a national effort, isin effect to protect the public and the
environment from leaking underground petroleum storage tanks. All owners, including counties, of
underground tanks for the storage of petroleum products are subject to the program specifications.
Among other requirements, owners must prevent leaks and protect their tanks from corrosion; they
must notify the commissioner of environment and conservation and the United States Environmental
Protection Agency of the existence of the tank. A fund has been created to pay for leak cleanups.
Ownersmust contribute feesto thisfund and the proceeds of an environmental assurancefee (4/10ths
cents per gallon of petroleum products imported into this state or manufactured in this state) are
deposited into this fund. T.C.A. 8§ 68-215-101 et seq.

Medical Services
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County Board of Health. The primary agencies for local health services are the county board of
health and the county health department. Each county is authorized to establish a board of health
whichischarged withthefollowing duties: governing the policiesof the health department, enforcing
state health regulations, adopting rules to promote the general health of the county, and preparing
an annual budget. The board must consist of the following members:

The county executive,

The county director of schools or his or her designee;

Two physicians nominated by the county medical society;

One dentist nominated by the county dental society;

One pharmacist nominated by the county pharmaceutical society;
One registered nurse nominated by the county nurses association,
The county health director (ex officio member);

The county health officer (ex officio member);

A veterinarian and a citizen representative (optional members).

CWCoNoOOA~WDN R

T.C.A. § 68-2-601.

Violation of health board regulationsis a Class C misdemeanor, punishable by afine not to exceed
$50 and by imprisonment for up to thirty days, or both. 1f the county failsto establish an active board
of health, the commissioner of health and environment may establish a health advisory committee.
T.C.A. 8§ 68-2-601.

County Health Department. Unlike the board of health, the county health department isarequired
agency. It isto be headed by the county health director, who is appointed by the commissioner of
health and is compensated, at least in part, by the state. The commissioner also appoints a county
health officer who must beaphysician. If the county health director isaphysician, heor shemay aso
serve as the county health officer. T.C.A. § 68-2-603.

The county legidative body must provide necessary office facilities and funds for the functioning of
the county health department. T.C.A. 868-2-604. All private actsrelativeto county boards of health
or county health departments remain in effect after the passage of T.C.A. §68-2-601 et seq. T.C.A.
8§ 68-2-606.

Community Health Agencies. The state commissioner of healthisauthorized by T.C.A. §68-2-1101
et seq. to establish community health agenciesto encourage and coordinate health care for indigents.
The statute authorizes four metropolitan health agencies (in the state's four largest cities) and eight
rural agencies, each directed by itsown board. T.C.A. 868-2-1104. Inorder to carry out their duties
these agencies may execute contracts, acquire property, procureinsurance, collect fees, and perform
other actions needed to achieveitsgoals. T.C.A. 8 68-2-1106.

Health Care Facilities. In order to operate in Tennessee, every publicly or privately owned hospital,
nursing home, recuperation center, ambulatory surgical treatment center, mental health hospital or
home for the aged isrequired to be licensed by the state department of health. T.C.A. §68-11-201
et seq. A county may operate such facilities if they are licensed and maintained according to rules
established by the state department of health. T.C.A. 88 68-11-204, 9-21-105(20)(A). The state
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health care licensing board has exclusive jurisdiction to regulate this area, so that any conflicting
regul ations adopted by local governmentsareinoperative. The state health carelicensing board must
approve al new health care facilities before construction work may begin. T.C.A. § 68-11-202.

Public School Nurse Program. This program was created as a part of the department of health for
the purpose of improving school performance, lowering the dropout rate, and safeguarding the health
and well-being of students in Tennessee public schools. Nurses within the program are
adminigtratively assigned to various county and district health departments or local education
agencies, but remain under the control and direction of the executive director of the school nurse
program. This plan does not preempt local education agencies from continuing to employ and
supervise school nurses who are not employees of the program. T.C.A. 8§ 68-1-1201 et seq.

Ambulance and Emergency Medical Services. A county may, by resolution of the county legidative
body, establish a county ambulance service; it may aso contract for the provision of this service by
private entities or other governmental agencies. Also, two or more counties and/ or municipalities
may enter into joint agreements with each other and with a provider of either emergency or non-
emergency ambulance service on a county-wide basis, except in Davidson and Shelby counties.
T.C.A. 8 7-61-101 et seq. The Emergency Medical Services Act of 1983, T.C.A. 8 68-140-501 et
seg., establishes a State Emergency Medical Services Board to regulate agencies which provide
ambulance and emergency medical services. Although counties are not required to provide
ambulance services (T.C.A. 8§ 68-140-518), they must comply with thisact if they chooseto provide
them. T.C.A. 868-140-516.

Public Water Suppliesand Wastewater Treatment

The department of environment and conservation is responsible for supervising the construction,
maintenance, and operation of public water supply and sewerage systems throughout the state.
T.C.A. 8§68-221-101 et seq. The Tennessee Safe Drinking Water Act of 1983, T.C.A.§ 68-221-701
et seq., provides the state water quality control board with extensive powers to adopt rules and
regulations regarding public water systems and public water supplies. T.C.A. 8§ 68-13-704. This
chapter al so deal swith wastewater treatment, construction and financing of facilities, and thecreation
of authorities and boards governing the operation and regulation of thesefacilities. One of these acts
is The Wastewater Treatment Works Construction Grant Act of 1984, codified in T.C.A. §
68-22-801 et seq. Thisact providesfinancial assistanceto encouragelocal governmentsto construct
wastewater treatment facilities. T.C.A. § 68-22-802.

Other sections dea with subsurface sewage disposal systems and set minimum standards with which
these systems must comply. T.C.A. 8§ 68-221-401 et seq. Subsurface sewage disposal systems are
also under the general supervision of the state department of environment and conservation, and
therefore are subject to rules, regulations, and standards established by the commissioner of that
department. However, county health departments are authorized to enter into agreements with the
commissioner to implement the requirements of this part, provided that the county's staff and
resources are adequate to comply with the standards of the act. T.C.A. § 68-22-403.

Electricity may not be furnished to newly-constructed houses or establishments unless the official
electrical inspector verifies that the new construction is served by a public sewerage system or that
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the builder has applied for a permit for a subsurface sewage disposal system. T.C.A. § 68-221-414.
Any county with a countywide building permit program is exempt from the requirements of this
section if it certifies to the commissioner of environment and conservation that its program requires
a subsurface sewage disposa system permit before a building permit can be obtained. Any county
which subsequently adopts a countywide building permit program will become exempt if it meetsthe
requirements of this section. T.C.A. § 68-221-414. Also, arepresentative of the commissioner of
environment and conservation (county health officer) must approve subdivision plats with parcel of
less than five acres when subsurface sewage disposal isto be used. T.C.A. § 68-221-407.

Urban Type Public Facilities

Counties are authorized to establish, construct, install, acquire, operate, and maintain urban type
public facilities. These include pipelines, docks, and water treatment systems, as well as operations
to dispose of wastewater, sewage, garbage, and other waste matter (see discussion above). T.C.A.
§ 5-16-101. In order to exercise this authority, the county legidative body, by resolution, may
designate an existing agency, create a public works department, or establish aboard of public utilities
to oversee the project. The composition of this board varies depending on the county's population
(T.C.A. 8§5-16-103), although a superintendent with specific statutory powersand dutiesisits head.
T.C.A. 885-16-104, 5-16-105. The statute also providesfor bond issues (T.C.A. 8 5-16-106), and
addresses the relationship between cities and countiesin the operation of these facilities. T.C.A. 88
5-16-107, 5-16-110, 5-16-111. Before the county legidative body can authorize any of these
services, it must submit plans to the regional planning commission for study. T.C.A. 8 5-16-112.
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CHAPTER 16

PLANNING AND ZONING

Regional Planning

Public Chapter 1101 and County Growth Plans. 1n 1998 the Tennessee General Assembly passed
legidation, Public Chapter 1101, which requires a coordinated planning effort between a variety of
public and private entities throughout the state. The legidation also reforms procedures and
requirements for annexation and incorporation. As of July, 2000, 75 counties, including 278
municipalities, had adopted growth plans.

PLANNING: T.C.A. 88 6-58-101 et seq.
The law calls for the development of a comprehensive growth plan in each county, covering
projected growth in the next 20 years.

Designation of Zones. Ataminimum the growth plan mustidentify the following three types of

areas if they exist within the county.

Description of Three Types of Zones.

1)

2)

3)

Urban Growth Boundary (UGB) - areasonably compact area which contains the
corporate limits of a municipality and the adjoining territory where high density
commercial, industrial and/or residential growth is expected.

Planned Growth Area (PGA) - compact sections outside incorporated
municipalities and outside growth boundaries where high or moderate density
growth is expected, if there are such areas in the county; new incorporations may
occur only within these regions. A county has authority to provide services within
a PGA and to set a separate tax rate for these services.

Rural Area (RA) - territory which is not within another zone and which is to be
preserved for uses other than high density development.

Factors in Determining Zones. There are several factors which must be taken into
account in determining the boundaries of these three areas:

1)
2)
3)
4)

5)

Population growth projections, to be developed in conjunction with the University
of Tennessee.

Currentand projected costs of infrastructure, urban services and public facilities
needed for development and methods to finance these needs.

The need for additional land area for high density development, after considering
the feasibility of redeveloping all sites within the current boundaries.

The effect of development upon agricultural land, forests, recreational areas and
wildlife management areas.

The likelihood of eventual incorporation into a municipality.

Public Hearings. Before proposing any zone to the coordinating committee, the county
or municipality must hold at least two public hearings on the issue, giving at least fifteen
days notice in a local newspaper.
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Extraterritorial Planning Jurisdiction. A city which has been granted power to zone
beyond its corporate boundaries (T.C.A. § 13-3-102) cannot zone outside of its UGB,
regardless of the five mile limit. However, if the county has no zoning and the city has not
received extra-territorial zoning authority under the statute cited above, then the
municipality may zone beyond its city limits only with the approval of the county legislative
body; this rule includes territory which is outside the city limits butinside the UGB. The
county retains authority to enact zoning (T.C.A. 8 13-7-101 et seq.) withina PGA, an RA,
and a UGB (although presumably only that section of the UGB that is outside of municipal
boundaries). The new law does not expand a county’s zoning authority or enact state-
wide zoning.

Formulation of Growth Plan. The first step in the formulation of a comprehensive growth plan
is the formation of the coordinating committee.

Coordinating Committee. According to statute, the coordinating committee is composed

of the following members:

1) County executive or designee confirmed by county legislative body.

2) Mayor of each municipality or designee confirmed by governing body.

3) One member appointed by municipally owned utility system with largest number
of customers in the county.

4) One member appointed by non-municipally owned utility system with largest
number of customers in the county.

5) One member to represent agricultural interests appointed by the county’s soill
conservation district.

6) One member appointed by the board of education with largest enrolimentin the
county.

7) One member appointed by the largest chamber of commerce, after consultation
with all others in the county.

8) Two members appointed by the county executive to represent environmental,
construction and homeowner interests.

9) Two members appointed by the mayor of the largest municipality to represent
environmental, construction and homeowner interests.

The committee becomes effective September 1, 1998.

Goals and Objectives of a Growth Plan. A growth plan must at a minimum identify the
three types of areas listed above, if they all exist within the county. A plan may also
address other planning issues such as transportation, housing and economic
development. After the plan is approved, all land use decisions by the planning
commission must be consistent with the plan.

Formulation of Growth Plan. The committee recommends a growth plan and submits
it to the county legislative body and governing bodies of each municipality for ratification
no later than January 1, 2000. Cities and counties may recommend boundaries for
inclusionin the growth plan after two public hearings (after fifteen days notice) on the
proposed plan. In addition to input from local governmental entities, the committee is
encouraged to use local planning services as well as the state’s local planning office,
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CTAS and MTAS. Before recommending the growth plan, the committee must hold two
public hearings, giving at least fifteen days notice before each in a local newspaper.

Ratification of Growth Plan. County legislative bodies and municipal governing bodies
must ratify or reject the growth plan within 120 days of submission; failure to act within this
time is deemed to be ratification. A county or city rejecting the growth plan must state
objections and reasons. If a city is completely surrounded by another municipality, the
UGB for the surrounded city will be its corporate limits; it is not eligible to ratify or reject
the growth plan.

Agreements Regarding Powers. Counties and cities are authorized to make
agreements to refrain from exercising powers, including annexation and receipt of
revenue. After five years agreements to refrain from exercising powers may be
renegotiated or terminated upon 90 days notice. There are specific provisions regarding
existing agreements, stating that annexation reserve agreements existing on the effective
date of the act (May 19, 1998) are ratified, although provisions of the act stillapply. In
charter counties annexation reserve agreements in effect upon January 1, 1998, become
the growth plan for the county. The act explicitly allows written contracts between
municipalities and owners (developers) regarding annexation, validating those in
existence on the effective date of the act.

Exceptions. In counties in which the population of the largest municipality comprises at
least 60% of the population and in which there are no other cities over 1,000 (Madison
and Montgomery), the planning commission of the largest municipality and the county
planning commission, if one exists, perform the function of the coordinating committee.
The mayor and county executive may jointly appoint additional members. In these
counties the county legislative body may disapprove the proposed growth plan only by a
2/3 vote and only if it finds the committee acted arbitrarily and capriciously.

Dispute Resolution. Upon rejection of the growth plan by a city or county, the
coordinating committee reconsiders and may recommend arevised plan. If the plan s still
rejected, then any city or the county may declare an impasse. After an impasse is
declared, the Secretary of State appoints a panel of three administrative law judges (or
one ifall parties agree); no member of the panel may have connections with the county
or one of its cities. The panelfirst attempts to resolve the dispute through mediation.
Nextthe panel proposes a non-binding resolution, giving the parties sufficient time to
consider the proposal. Ifthe non-binding resolutionis rejected, the parties may submit
final recommendations to the panel. The panel then adopts a growth planin accordance
with the law.

Throughout any of these steps the panel may consult with the University of Tennessee
or other experts in planning. Costs of the process are divided among the parties, unless
the panel finds bad faith or frivolous actions, when the costs may be assessed against
that party. If a city or county fails to pay its share, the Department of Revenue deducts
that amount from the county’s or city’s allocation of state shared taxes.
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Ratification by the Local Government Planning Advisory Committee. No later than
July 1, 2001, the completed growth plan is submitted to the Local Government Planning
Advisory Committee. Ifthe growth plan was formulated by the coordinating committee and
ratified by the county and all cities, then the Advisory Committee grants approval of the
plan automatically. In charter counties with annexation reserve agreements in effecton
January 1, 1998 (Shelby), the Advisory Committee also approves the plan automatically.
If the growth plan resulted from the dispute resolution process, then the Advisory
Committee approves the plan if it complies with the law. If it does not, the committee
makes changes necessary to bring the plan into compliance with the law. After approval,
the committee forwards a copy to the county executive who filesitin the register’s office.
There is no fee for this filing.

Effect of Growth Plan Approval on Qualification for State Grants. The act establishes
incentives in specified state grant programs which are available to cities and counties
after the growth planis approved. Conversely, it also provides that cities and counties
which fail to complete a growth plan by July 1, 2001, become ineligible for certain state
grants until the growth plan is approved.

Amendment of Growth Plan. Unless there are “extraordinary circumstances,” the
growth plan remains in place for three years. After three years, a county or city may
propose amendment by filing notice with the county executive and each mayor, who then
reconvene the coordinating committee. The burden of proving the reasonableness of the
change is on the party proposing it. Procedures foramendment are the same as for
establishing the original plan.

Judicial Review of Growth Plan. A county, city, resident, or real property owner has
standing to file a petition in the chancery court of the affected county to challenge the
adoption of the growth plan. It must be filed within 60 days after final approval of the plan
by the Local Government Planning Advisory Committee. The case is heard by the court
without a jury, and the petitioner has the burden of proving that the plan was adopted in
anillegal, arbitrary or capricious manner. The growth plan goes into effect in spite of the
appeal unless the court orders otherwise. All suits in the same county are consolidated
into one. Ifthe courtfinds that the manner of adoption was illegal, then the growth plan
does not go into effect, and the process begins again.

Joint Economic and Community Development Board. T.C.A. 8 6-58-114. In addition to the
coordinating committee which is formed to formulate a growth plan and any amendmentsto it, the
law requires a board with representatives from both public and private segments of the
community to engage in long-term planning and maintain communication among the various
interest groups.
Composition. The final make-up of each board is to be established by interlocal
agreement, but at a minimum must include the county executive, the mayor or city
manager of each city in the county (in a county with multiple cities, the smaller cities may
rotate for representation, according to interlocal agreement) and an owner of greenbelt

property.
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Executive Committee. The executive committee is to be selected by the entire board,
but must consist of at least the county executive and the mayors of the larger
municipalities.

Term of Office. The terms are to be determined by interlocal agreement, with a maximum
of four years; all terms must be staggered except those for those of elected officials,
whose terms of service on the board coincide with their terms of office.

Meetings. The full board must meeta minimum of four times a year, and the executive
committee must meet atleast eighttimes annually. Both bodies are subjectto the open
meetings law and are required to keep minutes and attendance.

Funding. Costs are shared jointly among participating governments according to a
statutory formula based upon population. The board may accept donations and grants.
It must adopt a budget by April 1 each year; if a participating government does not
contribute its share, the board may establish sanctions. Before applying for any state
grant, local governments must certify their compliance with these provisions.

Exception. If acounty has previously formed a similar agency, it may apply to the Local
Government Planning Advisory Committee for an exception to these provisions.

ANNEXATION

Annexation During Interim. T.C.A. 8§ 6-58-108. During the interim period between the effective
date of the law (May 19, 1998) and the approval of a growth plan, the following rules apply:

Ability of County to Contest Annexation by Ordinance. A municipality may annex by
ordinance during the interim. However, the county has standing to challenge the
annexation by disapproving of the action and receiving a petition from a majority of
property owners in the affected area within 60 days after final passage of the annexation
ordinance. To determine whether a majority of the property owners has signed the
petition, the county assessor reviews the names and reports to the county executive
within fifteen days. Each parcelis counted only once; a parcel with multiple ownersis
counted if the majority of the owners petition together. The county has 90 days after
passage of the ordinance to file suit contesting the annexation. Trial is without a jury, and
the burden of proof is on the county to show that the annexation is unreasonable.

Ability of Individual Owner to Contest Annexation. In addition to the procedure outlined
above, during the interim an owner continues to have the right to contest an annexation
under currentlaw (T.C.A. 8 6-51-103). In this procedure the municipality has the burden
of proof to show that the annexation is reasonable, and the petitioner may request a jury
trial.

Annexations Effective 90 Days After Passage. If not stayed by the court, an
annexation ordinance becomes operative 90 days after final passage.
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Corridor Annexation. During the interim a city may not annex a narrow strip of property,

including a highway, railway, easement or other corridor, unless it meets one of the

following exceptions:

1) The annexation also includes all parcels on at least one side of the corridor;

2) The county legislative body approves the annexation (required if the annexed
territory has no residents); or

3) The owners at the end of the corridor petition for annexation and meet all of the
following conditions:

a. They agree to pay for necessary infrastructure improvements;

b. The property totals three acres or more;

C. The property is within one and a half miles of existing city limits;
and

d. The annexation is not an extension of a previous corridor
annexation

Annexation Outside County Boundaries. After the effective date of the act (and

apparently continuing after the growth planis approved), a city may not annex territory

outside the county inwhich the city hall is located unless it meets one of the following

exceptions:

1) On November 25, 1997, more than 7% of the city’s population resided in the
second county;

2) The municipality receives approval from the county legislative body in the second
county;

3) OnJanuary 1, 1998, the municipality provided sewer services to at least 100
customers in the second county; or

4) The annexation ordinance was adopted on final reading before the effective date
ofthe act (May 19, 1998) and the property in the second county is to be used only
for industrial purposes.

Annexation after Approval of Growth Plan. T.C.A. 8 6-58-111. After the growth plan is
approved, different requirements for annexation become effective. These are summarized below.

Annexation Inside the UGB. A municipality may use the methods previously authorized
to annex property inside the UGB, including annexation by ordinance and by referendum.
However, in a change from previous law, a challenge to an annexation ordinance inside
the UGB is heard by the judge with no option of a jury trial; the burden of proofis on the
challenger to prove that the annexation is unreasonable.

Annexation Outside the UGB. A municipality may annex outside its UGB only by one
of two methods:

1) Amendmentto the UGB - The procedures used to set and approve the
original boundary, as explained above, must be repeated to change the
boundary.

2) Referendum.

Distribution of Taxes after Annexation. T.C.A. 8 6-51-115. When a city annexes property
which generates wholesale beer taxes or local option sales taxes, the amount of revenue
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produced at the time of the annexation continues to go to the county for a period of 15 years. Any
increases over this amount are distributed to the annexing municipality. Note that this does not
affect the distribution of the first half of the local option sales tax which continues to go to
education funding.

Formula for Distribution. If the business operated for a full twelve months before
annexation, the county receives the monthly average for that period. If the business
operated for at least one full month but fewer than twelve months before annexation, the
county receives the average amount of each full month of operation. If the business
operated for less than a month before annexation, or if it began operation within three
months of annexation, then the revenue for the first three months is averaged and the
county receives that amount.

Exceptions. There are several exceptions to the distribution formula. If the wholesale
beer tax or the local option sales tax is repealed revenue amounts from the repealed tax
will end; similarly, if the distribution to municipalities is reduced by the General Assembly,
revenue amounts will be decreased proportionally. Finally, if a business closes or
relocates, thereby reducing tax revenues, the city may petition to the Department of
Revenue no more than once annually for a reduction in amounts. A county may
voluntarily waive rights to the revenue.

County Responsibility. Upon annexation, each county is responsible for identifying tax-
producing properties and providing a list of them to the Department of Revenue.

Plan of Services. T.C.A. 86-51-102. The plan of services requirement has been strengthened
for allannexations occurring after November 25, 1997. Before annexing any territory, whether
the annexation occurs before or after the approval of the growth plan, a municipality must adopt
a reasonable plan of services which outlines the services to be provided and their timing.

Requirements for a Plan of Services. The following services must be included,
although the plan may exclude those being provided by another entity, except the county:

1) Police protection

2)  Fire protection

3) Water service

4)  Electrical service

5) Sanitary sewer service

6) Solid waste collection

7) Road and street construction and repair

8) Recreational facilities and programs

9) Street lighting
10)  Zoning services
It mustinclude a reasonable implementation schedule for delivery of services in the
annexed territory which are comparable to those delivered to all citizens of the
municipality.
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Public Comment on the Plan. Before adoption, the plan must be submitted to the local
planning commission, which has 90 days to comment. The municipality must also hold
a public hearing after fifteen days notice.

No New Annexations for Cities in Default. A municipality may not annex any new
territory if it is in default on any prior plan of services.

Retroactive Application for Annexations not Final on November 25, 1997. For any
annexation which was not final on the above date, the municipality must adopt a plan of
services that complies with the requirements of the new law. It must be prepared within
60 days.

Interim Standing to Contest Reasonableness of a Plan of Services. T.C.A.8§86-51-102. The
county has standing during the interim period before the approval of the growth plan to challenge
the reasonableness of any plan of services which was adopted after May 19, 1998 (the effective
date of the act). In order to obtain standing the county must be petitioned by a majority of
landowners (by parcel) in the annexed territory. The procedures are the same as those outlined
above for annexation challenges. The petition must be brought within 60 days of adoption of the
plan, and the county mustfile suit within 90 days. Ifthe court finds the plan unreasonable, the
municipality may submit a revised plan within 30 days or may abandon the plan, in which case
the city may not annex any of the same territory for 24 months. Also, a city whose plan has been
found unreasonable may not annex by ordinance until in compliance. Ifthe courtfinds the plan
reasonable, it takes effect 31 days after judgment unless there is an appeal.

Amendment and Enforcement of Plan of Services. T.C.A. § 6-51-108.

Progress Report. Six months after the plan is adopted and then annually until itis fully
implemented, the city must publish a report on the progress it has made in fulfilling the
plan and must hold a public hearing on the report.

Amendment. The plan of services may be amended only for one of the following

reasons:

1) Itis necessary because of natural disaster, war, terrorism, or other unforeseen
circumstances beyond the city’s control;

2) The amendment makes no real change to the type or level of services and does
not substantially delay the services; or

3) It has received written approval of the majority of landowners (by parcel) inthe
affected area.

Before amendment, the city must hold a public hearing after fifteen days notice.

Standing to Enforce Plan of Services or Challenge Amendment of Plan. An
aggrieved property owner has standing to enforce the plan any time after 180 days after
annexation by ordinance, and to contest the amendment of the plan within 30 days after
the amendmentis adopted. If anamendmentis found unlawful, itis void and the prior
plan of servicesis reinstated. Ifthe court finds that the city has failed in a substantial way
to comply with its plan of services, the court may allow more time if the failure was
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because of natural disaster, war, terrorism, or unforeseen circumstances beyond the city’s
control. If one of these conditions does not apply, the court must compel the city to
provide the services as set out in the plan; it will establish a timetable for their
implementation, and prohibit the city from any further annexations until the plan is
implemented. The city must pay costs of the suit if the court finds that the city has
unlawfully amended a plan or failed without cause to comply with a plan.

INCORPORATION T.C.A. 8§ 6-58-112.

Incorporation Before January 1, 1999. During the period between May 19, 1998 and January
1, 1999, a new city must continue to meet all requirements (distance, population, etc.) in existing
law, and must also impose a property tax at least equal to the amount the city will receive in state
shared taxes. The law enacted an exception for any town which held an incorporation election
between January 1, 1996 and November 25, 1997, under specific statutes subsequently declared
unconstitutional. T.C.A. 6-58-108(f). However, this exception was subsequently held to be
unconstitutional.

Incorporation after January 1,1999. T.C.A. 86-58-112. After this date new municipalities may
only be created inside a PGA. Any new municipality must enact a property tax at least equal to
its share of state taxes and must adopt a plan of services within six months of incorporation.
Before an incorporation election may be held, the county legislative body must approve the city
limits and UGB for the proposed municipality.

Exception to Prohibition Against New Incorporation Within 5 Miles of Large City. The law
provides an exception to the rule prohibiting any new incorporations within five miles of a city over
100,000 (TCA 6-1-201), allowing such an incorporation if the governing body of the existing city,
by a 2/3 vote, proclaims no interest in annexing the territory.

CONSOLIDATION OF CITY AND COUNTY GOVERNMENTS T.C.A. § 7-2-101.

As a change from previous law, the new statute allows creation of a consolidation commission
upon the petition of 10% of the county’s voters (previous law required the county and principal
city to call for a consolidation commission). The act also specifies procedures for appointment
to the commission (under one method, the county executive appoints county members, subject
to confirmation by the county legislative body).

OTHER PROVISIONS

Monitoring. T.C.A. 86-58-113. The Tennessee Advisory Commission on Intergovernmental
Relations (TACIR) will monitor the implementation of the law and report its findings to the
legislature.

Law Inapplicable to Annexations Pending on November 25, 1997. T.C.A. 8 6-58-115. The
new law does not apply to annexation ordinances which were pending but not final as of
November 25, 1997.
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Interference with Agricultural Use of Land. T.C.A. 8 6-54-126. A municipality may not use its
zoning powers to interfere with the agricultural use of land. This prohibition is effective as long
as the land is used for agricultural purposes, regardless of whether the property is transferred.

Metro Provisions. T.C.A. 86-51-118. The law does not apply to metropolitan counties in which
any part of the general services district is annexed into the urban services district (Davidson).

No New School Systems. T.C.A. 86-58-112. The law prohibits new school systems after the
effective date.

Effective Date - May 19, 1998.

Other Planning Provisions

In addition to the recent law discussed above, there are also other planning provisions in Tennessee
statutes. The Department of Economic and Community Development has created and defined the
boundaries of other planning regions, which are drawn without regard to county lines or other
existing boundaries. T.C.A. 84-3-701 et seq. For each planning region the department also creates
aregiona planning commission, or a municipal planning commission may direct regiona planning
under certain circumstances. T.C.A. 88 13-3-101, 13-3 -102. In actua practice, most planning
regions consist of a single county.

Membership of Planning Commission. Except for planning regions consisting of asingle county, the
Department of Economic and Community Devel opment determinesthe number of members (not less
than five nor more than fifteen) on any regional planning commission. T.C.A. § 13-3-101. Before
amember can be designated by the department, he or she must first be nominated in writing by the
county executive or the chief elected officer of a municipality within the planning region. The
nominations for newly-created or vacant positions on the commission must be received by the
department within thirty days after the position becomes available. Asaresult of amendments passed
in 1995, the members of planning commissions in single county planning regions are chosen by the
county executive, subject to the approval of the county legidative body. Membersof local legidative
bodies may serve; however, members from county and municipal legidative bodies must be fewer in
number than a mgjority of the commission. And, with a few exceptions, public employees and
officeholders must also make up less than amgjority. T.C.A. § 13-3-101.

Each regional planning commission isto elect a chair from among its appointed members. T.C.A.
8§ 13-3-103. Formerly al planning commisson members were required to serve without
compensation, although they werereimbursed for necessary travel and other expenseswhile engaged
in commission work. The 1993 amendments, however, alow the legidative body of a county or
municipality in which the commission operates to establish compensation for regional planning
commission or zoning board members. T.C.A. 8 13-3-101. The statutes do not specify times or
places for planning commission meetings, but they do address terms of office as well as procedures
for removal and vacancies. T.C.A. § 13-3-101.

Duties and Powers of Planning Commission. The regional planning commission is charged with
severa specific duties. It isrequired to adopt a general plan for the physical development of the

188



region, copies of which must be certified to the Department of Economic and Community
Development and to the legidlative bodies of each county and municipality intheregion. T.C.A. 88
13-3-301, 13-3-304. Furthermore, the planning commission is to advise county and municipal
governing bodiesin such areas as public improvement programs and construction of roads, bridges,
and other public structures. The regional planning commission should coordinate its efforts with
those of any municipa planning regions within its area, cooperate with authorities in neighboring
states and regions, and, in general, perform any functions needed to promote regional planning.
T.CAA. §13-3-104.

One of the most important duties of the regional planning commission involves plat approval. After
the commission has developed and filed a regiona plan, any subdivision, except one lying inside
municipal borders, must be approved by the regiona planning commission before it may be recorded
by the county register. T.C.A.813-3-402. A similar requirementisfoundinT.C.A. 8§ 13-4-302 with
regard tomunicipal planning. What constitutesasubdivisionisdefinedin T.C.A.88 13-3-401(4) and
13-4-301(4). A representative of the commissioner of the Department of Environment and
Conservation (usualy the county health officer) must approve subdivision plats when subsurface
sewage disposal isto be used before the planning commission approvesthe plat. T.C.A. § 68-221-
407. Any county register who records a plat of a subdivision without prior approval by the planning
commission is guilty of amisdemeanor. T.C.A. 88 13-3-402, 13-3-302. A plat may be submitted
only by the owner of theland (asdefined in T.C.A. § 13-3-402) or by agovernmenta entity, and all
plats must include the most recently recorded deed book and page numbersfor al property included
intheplat. T.C.A.813-3-402. A plat must contain the personal signature and seal of aregistered
land surveyor or aregistered engineer before the plat is eligible for filing in the register’s office.
T.C.A. § 66-24-116.

All of these matters -- platting regulations, road and utility requirements, and procedures for
submission of plats -- are addressed more specifically in T.C.A. 8§ 13-3-403 et seq. However, these
provisions do not apply to any subdivision plat registered prior to February 14, 1935, or to land
partitioned by the court or by the owners among themselves. T.C.A. 8§ 13-3-407, 13-3-408.
Furthermore, these sections do not repeal or impair private acts relating to planning requirements.
T.C.A. § 13-3-400.

In order that the regiona planning commission may accomplish its functions, it is granted certain
statutory powers. One of the most significant is the authority to adopt regulations governing the
subdivisionof land withinitsjurisdiction; theseregul ationsprovidetherequirementsfor plat approval.
Also, the planning commissionisentitled to relevant information fromlocal officials, and itsmembers
may enter upon property for examination or survey. T.C.A. §13-3-104. The commission may hire
employees, with somerestrictions, and it may contract with plannersand other experts. Expenditures
of thecommission aregoverned by T.C.A. § 13-3-103. Under certain circumstancesthe commission
also hasthe power to combine substandard |ots under one owner into one standard lot. T.C.A. 8 13-
3-402.

Community Planning

In addition to regional planning, the General Assembly has aso provided means through which
unincorporated communities may adopt unified planning strategies. T.C.A. 8813-3-201 through 13-
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3-203. Any region under ten square milesin area and with more than 500 inhabitants may petition
the Department of Economic and Community Development to create a community planning
commission, which has al the powers and duties of regional and municipa planning commissions.
T.C.A. 88 13-3-201, 13-3-202.

County Zoning

Zoning Regulation. The county legidative body is authorized to regulate land areas outside
incorporated municipalitiesin such matters as the location and size of buildings, the percentage of a
lot which may be occupied, the size of yards, courts, and other open spaces, the density and
distribution of population, and the uses of buildingsand land. T.C.A. 8 13-7-101. To carry out this
authority the county legidative body may implement the zoning plans created by theregional planning
commission.

After aplanning commission certifiesazoning plan, including both the text of azoning ordinance and
a zoning map, then the county legidative body must hold a public hearing on the plan. Statutory
requirements regarding notice, publication, and amendment procedures must be observed before the
zoning ordinance can take effect. T.C.A. 88 13-7-104, 13-3-105.

In formulating a zoning scheme the regiona planning commission may develop a single plan or
successive plans for parts of the county it deems appropriate for development. These plans divide
the territory of a county lying outside unincorporated municipalities into zoning districts. Al
regulations must be uniform for each class of building throughout the district, but the regulationsin
one district may differ from those in another. If the county legidative body chooses to enact the
zoning plan for more or less territory than that encompassed in the plan certified by the planning
commission, then it must resubmit the plan to the commission for approval. If the revised planis
disapproved by the commission, then at least two-thirds of the entire county legidative body
membership must vote for its approval for the revision to pass. T.C.A. § 13-7-102.

Amendments. The county legidative body is authorized to amend zoning regulations, athough any
amendment must first be submitted to the regional planning commission, which hasthirty daysto pass
the amendment or to offer suggestions. If the planning commission disapproves, the amendment
becomes effective only through a subsequent maority vote of the county legidative body. Before
final adoption, the county legidative body must hold a public hearing, giving at least fifteen days
notice (thirty daysin Shelby County) in anewspaper of genera circulationinthe county andincluding
asummary of the proposed amendment. T.C.A. 8§ 13-7-105.

Board of Zoning Appeals. The county legidative body isalso authorized to create aboard of zoning
appeals to make special exceptions to zoning regulations, assist in settling boundary line disputes,
interpret zoning maps, and consider similar questions. T.C.A. 88 13-7-106 through 13-7-109. The
county legidative body usually appoints from three to five regular members of the appeals board,
along with one or more associate members who can sit for regular members under some temporary
disability. A joint board of zoning appealsmay be appointed by two or more counties. Compensation
and length of terms are determined by the county |egidative body, within certain statutory guidelines.
Vacanciesarefilled for the unexpired term, and in the same manner asthe original appointments. The
county legidative body may remove any member for cause upon written charges and after a public
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hearing, and may specify rules governing organization, procedure, and jurisdiction of the board.
T . C . A :
8§ 13-7-106. The board of zoning appeals may also adopt supplemental rules of procedure if these
are consistent with state statutes and rules adopted by the county legidlative body. T.C.A. § 13-7-
107.

County Building Commissioner (Building Inspector). The county is authorized to establish the
position of county building commissioner, who is appointed by the county executive and confirmed
by the county legidative body. 2000 Public Chapter 308. The building commissioner considers
building permit applications and issues permitsto those who comply with zoning regulations. Before
any structure within the region is built, altered, or used, it must fully conform to all zoning
regulations, and this compliance must be evidenced by a building permit. T.C.A. § 13-7-110.
Building permit rules may also be enacted by private act. Any grant or refusal of a permit, or any
other decision of the building commissioner, may be appeal ed to the board of zoning appeals. T.C.A.
§ 13-7-108.

Specia Zoning Provisions. Finaly, the county legidative body is also authorized to establish a
historic zoning commission (T.C.A. 8 13-7-401 et seq.), aswell as special zonesfor flood control and
solar energy systems. T.C.A. § 13-7-102. However, these special zoning statutes do not apply to
land used for agricultural purposes, as long as any structures on the land are incidental to the
agricultura purpose, unlessthe property isnear state federal-aid highways, public airports, or public
parks. T.C.A.§ 13-7-114.

Enforcement and Application. Any person or company who violates zoning regulations is guilty of
a misdemeanor, and each day the violation continues constitutes a separate offense. The county
legidative body, attorney general, district attorney general, county building commissioner, or
neighboring property owner (who would be specially damaged) may initiate appropriate action to
prevent or remove the unlawful construction or use. T.C.A. 8 13-7-111. Also, under the 1995
County Powers Act, the county legidative body hasthe authority to establish monetary penaltiesfor
violation of lawful county regulations, including zoning regulations. T.C.A. 8 5-1-121.

The provisions of T.C.A. 8§ 13-7-101 et seq. specify that these zoning provisions do not repeal or
modify any private act enacted before 1935 which relatesto zoning regulations. T.C.A. 8 13-7-115.
However, whenever a private act imposes more rigorous standards than those required by statute,
then the private act will govern. Conversely, whenever the statute is more stringent, then the
provisions of the statute prevail over those of the private act. T.C.A. § 13-7-112.

Municipal Zoning Outside City Limits

A municipality has statutory authority to enact zoning regulationsfor territory adjacent to but outside
of itsboundariesif that area has no zoning aready inforce. T.C.A. 8 13-7-302. First the municipa
planning commission must aso be designated as the regional planning commission (T.C.A. 8 13-3-
102), and the municipality must file notice of intent with the county executive at least six months
before the final enactment of the ordinance. T.C.A. 8 13-7-303. If the county subsequently adopts
zoning covering that territory, themunicipal zoningisautomatically superseded andrepealed. T.C.A.
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§ 13-7-306. According to the new planning law discussed above, a city may not zone outside its
urban growth boundary, once this boundary isin place. T.C.A. 8 6-58-106(d).

Adoption of Building Codes

The county legidative body may enact aresolution which adopts by reference any prepared building,
plumbing, or other code, or any federa rules and regulations. At least ninety days before the
adoption of aresolution incorporating a code by reference, three copies of the code must befiled in
the office of the county clerk. No resolution which adopts acode by reference will be effective until
it is published in a newspaper of general circulation. T.C.A. 8 5-20-102. Any code adopted by
reference must beretained onfileasapublicrecord. T.C.A. 85-1-116. These provisionsapply only
to the unincorporated area of a county and to those incorporated cities and towns within the county
which do not elect to adopt their own codes regulating the same subject areas. T.C.A. 8§ 5-20-106.

The adopting resolution may also incorporate by reference the administrative provisions of any code,
or may include in the adopting resolution any suggested administrative provisions found in a code.
If a code does not contain administrative provisions, the administrative provisions of another code
may be adopted and included in the resolution. Any official within the existing framework of county
government may be charged with enforcing the code, including but not limited to officials who
administer zoning regulations. T.C.A. 8 5-20-103. The penalty clause contained in such acode may
not incorporated by reference, but those who violate its provisions are guilty of a misdemeanor.
T.C.A. 8 5-20-105. Additional enforcement power is vested in the county attorney or other
designated county official who may, in addition to other remedies provided by law, obtain an
injunction to prevent violation of any provision of the code. T.C.A. § 5-20-104.

Industrial and Economic Development

Industrial Development Corporations. Industrial development corporations were authorized by the
Tennessee General Assembly to maintain and increase employment, increase agricultural and
industria production, and reduce pollution. Their powers and duties are set forthin T.C.A. 8 7-53-
101 et seq. These statutes expressly state that their provisions are to be broadly construed to further
the hedlth, welfare, and safety of citizens, so these corporations can figure prominently in acounty's
planning activities. (For an expanded discussion regarding the formation of the industria
development corporation and the issuance of bonds, see Chapter 8.)

Specia Assessments, Impact Fees, and Adequate Facilities Taxes. Inrecent yearsloca governments,
especidly those in counties experiencing heavy growth, have looked for ways by which those
benefitting from the growth could also pay for the increased governmental costs resulting from that
growth. Therearethree main methods by which alocal government may make an assessment against
property which the owner wishes to devel op: special assessments, impact fees, and privilege taxes.

Special Assessments. These are chargeslevied against specific parcels of property to recoup part or
al of the costs of improvements which directly benefit that property: “The differences between a
gpecia assessment and a tax are (1) a specia assessment can be levied only on land for specia
purposes; (2) a special assessment is based wholly on lands benefited.” West Tennessee Flood
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Control & Soil Conservation Dist. V. Wyatt, 247 SW.2d 56 (Tenn. 1952). Counties are authorized
to levy specia assessments by the County Powers Act. T.C.A. 85-1-118.

Impact Fees. These fees are a means of regulating new development in alocal government. The
intent of the fee is to place the financial burden of new growth on areas in which the growth has
occurred. The level of the fee must be related to the needs of new development, and revenues
generated by the fee should be earmarked for investment in the growth areas. Thereis no specific
statutory authority under general law for counties to impose impact fees; therefore, they may be
imposed only by private act.

Adequate Facilities Taxes. These are privilege taxes levied upon the privilege of construction or
development of property. The primary difference between an impact fee and an adequate facilities
tax isone of intent: itisatax if the primary purpose isto raise revenue, but it isafeeif the purpose
isfor the regulation of some activity under the government’ s police power. Memphis Retail Liquor
Dealer’s Ass'n Inc. v. City of Memphis, 547 SW.2d 244 (Tenn. 1977). The issue of whether a
programisatax or fee becomes significant in determining thelevel of scrutiny with which courtswill
look at the program. Since taxes are not regulatory actions, they do not have to meet the same
standards as impact fee programs.

Sincelocal governmentscan moreeasily obtain enabling legidationin Tennesseethrough privateacts,
this type of taxation may be easier for local governments to accomplish here than in other states
wherelocal governments have been more proneto resort toimpact fee programs. Therevenuesfrom
these taxes go into the fund or funds designated by the private act. While they may often be
designated for expenditure on expanding capital facilitiesfor public works, it is neither required nor,
asarule, desirable to earmark them for spending only in the areas where they were collected.
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CHAPTER 17

MISCELLANEOUS

Open Mesetings Act

Tennessee's Open Mesetings Act, commonly referred to as the “Sunshine Law,” isfound in T.C.A.
8 8-44-101 et seq. These statutes require al meetings of any governing body, as defined in the
statute, to be open to the public at al times. Adequate public notice of all regular and specia
meetings is required. T.C.A. 8 8-44-103. Any action taken in a meeting which violates these
provisionsisvoid. T.C.A. § 8-44-105.

The Sunshine Law provisions have a broad scope: the Tennessee Supreme Court has held that this
act wasintended to apply to “any governmental board, commission, committee, agency or authority
whose members have authority to make policy or administrative decisons.” Dorrier v. Dark, 537
S.W.2d 888 (Tenn. 1976). Included, for example, are planning commission meetings (Op. Tenn.
Att’'y Gen. 88-132 (July 29, 1988), conferences between a public body and its attorney, except those
concerning pendinglitigation (Smith County Educ. Ass'sv. Anderson, 676 SW.2d 328 (Tenn. 1984)),
local school board meetings (Dorrier), and tenure hearings (Kendall v. Board of Educ., 627 F.2d 1
(6th Cir. 1980)).

The statute does state that a chance meeting between two or more members of a public body should
not be considered a public meeting subject to the terms of the act. However, the same statute goes
on to warn that chance meetings shall not be used to deliberate public business in circumvention of
the spirit of thisact. T.C.A. 8§ 8-44-102. Because of the broad interpretation with which both the
courts and the legidature have applied this act, the attorney general's office offers the following
advice: “Two or more membersof agoverning body should not deliberate toward adecision or make
adecision on public businesswithout complying with the Open MeetingsAct.” Op. Tenn. Atty. Gen.
88-169 (Sept. 19, 1988). Questions concerning the application of thislaw may be referred to the
county attorney or the CTAS staff.

County Records

Open Records Requirement. All county records must be open for personal inspection by any citizen
of Tennessee during business hours of the various county offices. County officialsin charge of these
records may not refuse the right of any citizen to inspect them, unless another statute specifically
provides otherwise (T.C.A. 8 10-7-503) or they areincluded in thelist of specific recordswhich are
to be kept confidential under T.C.A. 8 10-7-504 or some other legal authority. A citizen denied
accessto apublic record isentitled to file a petition for inspection, either in the chancery court of the
county inwhichtherecordsarelocated or inany other court of that county having equity jurisdiction.
The county official denying access to the record has the burden of proof to justify the reason for
nondisclosure. If the court directsdisclosure, the county officia shall not be held criminally or civilly
liablefor the release of the records, nor shall he or she be responsible for any damages caused by the
release of the information. If the refusal to disclose the record is willful, the court may assess al
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reasonable costs involved in obtaining the record, including reasonable attorneys fees, against the
county official. T.C.A. § 10-7-505.

For county governments, one of the most significant recent additions to the class of recordsthat are
confidential came in an amendment to § 10-7-504 that passed in 1999 to protect certain information
regarding state, county, municipa and other publicemployees. Anemployee’ sunpublishedtelephone
numbers, bank account information, social security numbers, driver’s license information (except
where driving is a part of the employee’ sjob) and similar information for the employee' sfamily and
household membersare confidential. Wherethisconfidential informationispart of afile or document
that would otherwise be public information, such information shall be redacted if possible so that the
public may still have access to the non-confidentia portion of the file or document.

Storage and Disposition of County Records. In recognition of the problems that counties encounter
with records disposition, the general assembly has created statutory procedures for the storage or
disposition of county records. T.C.A. 8 10-7-401 et seq. Records management is an important
function of each county office. Some records must be permanently preserved and made availablefor
public use because of their administrative, legal, fiscal, or historical value. Other records, lacking
these qualities, are considered of temporary value.

Each county isrequired to establish aCounty Public Records Commission composed of six members,
including a member of the county legisative body, a judge of a county court of record, and a
genealogist, al appointed by the county executive and confirmed by the county legidativebody. The
county clerk, county register, county historian and county archivist (if the county has such aposition)
are ex officio members. This commission has the authority to promulgate reasonable rules and
regul ations pertaining to the making, filing, storage, exhibiting, and copying of records. T.C.A.810-
7-401. Questionsregarding the storage, retention, or destruction of county records may be addressed
to the county public records commission.

The schedules of retention and/or disposition for records of each county office are set out inamanual
published by TheUniversity of Tennessee County Technical Assistance Serviceasrequiredby T.C.A.
810-7-404. Thismanual, entitled Records Management for County Gover nments, offersaguidefor
recordsdisposition on which the official may rely in scheduling recordsfor destruction, thusavoiding
the expense and inconvenience of keeping obsolete records as well as making space available for
current and permanent valuerecords. However, bothtemporary valuerecordsand permanent records
must generally have the approval of the county public records commission before they be destroyed.
Permanent value paper records must be reproduced on another medium, such as microfilm or CD
ROM disk (in accordance with state regulations), before the original record may be destroyed, if at
al. Original records may be required to be transferred to the state library and archives or another
ingtitution. T.C.A. 88 10-7-404, 10-7-406, 10-7-413, 10-7-414.

Computer Records Storage Requirements. Any information required to be kept as arecord by any
government official may be maintained on computer storage mediainstead of bound books or paper
records if the following conditions are met:

@ the information is available for public inspection, unless it is a confidential record
according to law;
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2 due care is taken to maintain any information that is a public record during the time
required by law for retention;

3 al daily data generated and stored within the computer system is copied to computer
storage mediadaily, and the newly created computer storage mediathat is more than
one week old shall be stored at a location other than at the building in which the
original is maintained; and

4 the official can provide a paper copy of the information when needed or requested by
amember of the public.

T.C.A. §10-7-121.

Also, upon the promulgation of proper rules by the secretary of state, county officers may
destroy or archive elsewhere, as appropriate, original paper records upon reproduction onto
computer storage media such as CD ROM disks after following certain procedures and
standardsand having the destruction or record transfer approved by the county public records
commission and/or the state library and archives. T.C.A. 8§ 10-7-404.

Remote Electronic Access to County Records

Each county officia has the authority to provide computer access and remote electronic access for
inquiry only to information contained in the records of the office which are maintained on computer
storage mediain that office, during and after regular business hours. However, remote electronic
access to confidentia records is prohibited. The official may charge a fee to users of information
provided through remote el ectronic access, but the fees must in a reasonable amount determined to
recover the cost of providing this service and no more. The cost to be recovered must not include
the cost of el ectronic storage or maintenance of therecords. Any such fee must be uniformly applied.
The official offering remote electronic access must file with the Comptroller of the Treasury a
statement describing the equipment, software and procedures used to insure that this access will not
allow auser to ater or impair the records. This statement must be filed thirty days before offering
the service, unlessthe official hasimplemented such asystem before June 28, 1997. T.C.A. 8§ 10-7-
123.

Tennessee Electronic Commerce Act

In 2000, the legislature enacted a new law which takes remote electronic access to county
records to the nextlogical level. The Tennessee Electronic Commerce Act, 2000 Public Chapter
841, authorizes county officers and public officials to conduct business transaction by electronic
means and determine whether, and the extent to which, their offices will send and receive
electronic records and electronic signatures. The act does not require a county official to
communicate or conduct any business by electronic means. However, it requires any official that
chooses to implement an electronic business system, that provides for sending and receiving
electronic records with electronic signatures, to file a statement with the Comptroller of the
Treasury atleast thirty days prior to offering such service. The statement must describe the
hardware and software used for the system, the policies and procedures for operating it, the
internal controls for protecting the security and integrity of the system, the personnel responsible
forit, the types of records and transactions to be conducted electronically, the transaction and
record authorization process, the electronic signatures used by the system, estimated costs of
the system, and expected benefits and/or cost savings of conducting business by electronic
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means. Between twelve and eighteen months afterimplementation of the system, the official
implementing the system shall provide a post-implementation review of the system to the
Comptroller. Itshallinclude an assessment of the system used by the official, responses from
asurvey of users of the system, and any recommendations forimprovements. Inaddition to
existing requirements for maintaining public documents, the act creates additional standards for
an electronic records system. Under the act, electronic records must be available for public
inspection unless they are confidential according to law. Due care must be taken to maintain an
electronic record for the required retention period for the public information in the record.
Electronic records must be copied to computer storage media no less frequently than daily.
Backups must be stored at a location other than the building where the original data is
maintained. The official must be able to provide a paper copy of the records when needed or
requested by a member of the public.

Geographic Information Systems Records

In 2000, the General Assembly also passed Public Chapter 868 to authorize counties to charge
increased fees to persons purchasing copies of a certain type of record for commercial purposes.
Under the new law all state and local governments maintaining Geographic Information Systems
(GIS) are authorized to charge enhanced fees for reproductions of public records that have
commercial value and include a computer generated map or similar geographic data. Prior to the
passage of this act, local governments could only charge for the actual costs of reproduction of
such data (usually a minimal charge for the costs of the computer disk or other copying media)
unless they were in one of five counties designated by narrow population classes that had
specific authorization to charge higher fees under the law. Under 2000 Public Chapter 868, local
government entities that have the primary responsibility for maintaining a GIS system can also
include annual maintenance costs and a portion of the overall development costs of the GIS
system in the fees charged to users who want to purchase a copy of the information for
commercial use. If the system is maintained by the county, the county legislative body
establishes the fees. If GIS is maintained by a utility, the board of directors establishes the fees.
Two groups are exempt from the higher fees: individuals that request a copy of the information
for non-business purposes; and, members of the news media that request the information for
news-gathering purposes. These exempt parties will be charged only the actual costs for
reproducing the data. The development costs which may be recovered by the fees charged to
commercial users are capped at 10% of the total development costs unless some additional steps
are taken. Forlocal governments, the local legislative body and the state Information Systems
Council must approve a business plan that explains and justifies the need for additional cost
recovery above 10%. Even with the approval of such a plan, development cost recovery cannot
exceed 20%. However, these limits do not apply to annual maintenance costs which may be fully
recovered inthe fees charged to commercial users. The recovery of development costs of a
system s subject to audit by the Comptroller of the Treasury. Once the allowable portion of the
development costs of the system have been recovered by the additional fees charged to
commercial users, then the fees must be reduced to cover only the costs of maintaining the data
and ensuring that it is accurate, complete and current for the life of the system.

Credit Cards

In the 2000 legislative session the Tennessee General Assembly passed authorization for
governmental entities, including counties, to accept credit card or debit card payments for all
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funds received. 2000 Public Chapter 706. The collecting officer must collect a processing fee
equal to that charged by the card company, notto exceed 5%. The collecting officer may also
collecta service charge, inthe amount allowed for a bad check, from the card holder if the card
is not honored by the issuing company; this additional service fee may not be charged if the card
is refused while the holder is present and at the time the transaction is processed. Use of a card
may not result in a reduction of the amount of the debt owed to the governmental entity.

Buildings and Property

Purchase, Sdle, and L ease of County Property. Counties are statutorily authorized to acquire and
hold property for county purposes. They may aso make contracts governing its management,
control, and improvement and may also dispose of their properties. T.C.A. 8 5-7-101; Op. Tenn.
Att'y Gen. 87-133 (Aug. 5, 1987). Counties have the authority to levy taxes to build, extend, or
repair county buildings. T.C.A. §5-5-122.

Countiesare also authorized by T.C.A. § 7-51-901 et seg. to enter into long and short-term contracts,
leases, and lease-purchase agreements. Long-term contracts are specifically authorized by statute,
although lease terms for capital improvement property may not exceed forty years or the useful life
of the property, whichever isless. T.C.A. 8 7-51-902. When the term of the contract, lease, or
lease-purchase agreement is less than five years, the agreement must be approved by aresolution of
the county legidative body. If the agreement isfor aterm greater than five years, county legidative
body approval is aso required, and public notice of the proposed contract must be given at least
seven days prior to the meeting at which it isto be considered. T.C.A. § 7-51-904.

Libraries. Thelegidative body of any county and/or the governing body of any incorporated city or
town has the power to establish and maintain a free public library, give support to any free public
library aready in existence, contract with another library for library service for its citizens, or enter
into contractual agreements with one or more counties or cities for joint operation of afree public
library. T.C.A. 810-3-101 et seg. To fund these services a county may levy a property tax or may
use fundsraised for general county or municipal purposes. Librariesestablished under these statutes
must be freeto all inhabitants of the county and/or city; the city or county may allow use of thelibrary
by those residing outside its territorial boundaries upon such terms as it may deem proper. T.C.A.
§ 10-3-107.

If two or more counties have qualified for participation in the state's multi-county regional library
program, have been recognized as aregion by the State Library and Archives Management Board,
and have made the minimum local appropriation of funds required by the management board, then
they may execute contracts with each other to create aregional library board to administer thelibrary
services within the region. The State Library and Archives Management Board manages regional
libraries, whose employees are employees of the state. After the governing body of a county
authorizes participation, municipalities within the county may also participate in the regional library
service aslong as the county participates. Larger single counties may also constitute a region upon
recognition by the State Library and Archives Management Board by executing a contract between
the county and one or more citieswithin the county. T.C.A. §10-5-101. Theformation and creation
of these boards is not mandatory for any county. T.C.A. 8 10-5-107.
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Abandoned Personal Property. A county may have unclaimed or apparently abandoned fundsleftin
accounts in county offices from several sources. All property held for the owner by any court
(including afederal court), public corporation, public authority or agency, public officer, or apolitical
subdivison which has remained unclaimed by the owner for more than one year is presumed
abandoned. Exceptionsto thisruleinclude property in the custody or control of any state or federal
court in any pending action, as well as property which is otherwise disposed of by law. Property
described above, without regard to any activity or inactivity withinthe past oneyear, isalso presumed
abandoned if the owner is known to the holder (county) to have died leaving no one to take his or
her property by will or by intestate succession. T.C.A. § 66-29-110.

County offices holding funds or other tangible or intangible property which is presumed abandoned
must file areport containing the required statutory information with the state treasurer before May
1 of each year. All unclaimed fundsand intangible property presumed abandoned must be delivered
with the report to the treasurer. Tangible property must be held for 120 days awaiting further
instructions from the treasurer, or, absent those, delivered to the treasurer at the end of that time.
T.C.A. 866-29-115. Any person delivering property to thetreasurer isrelieved of liability in respect
to that property. If someone submits a claim to the county for property aready delivered to the
treasurer, then the county may pay the claim, and the treasurer will reimburse the county. T.C.A. 8
66-29-116.

Within 120 days of filing the report, the holder of the property must use all diligence to find the
owner, and must send written notice to the apparent owner at his last known address. The holder
must also maintain arecord of the last known addressfor ten years. T.C.A. § 66-29-113. After the
reports are submitted, thetreasurer isrequired to publish alist of the namesand last known addresses
of the apparent owners. Publication should be donein amanner designed to inform ownersthat their
property has been reported and where further information may be obtained. T.C.A. § 66-29-114.

At the request of any local government whose yearly total for abandoned property exceeds $100, all
unclamed funds which have been held by the treasurer for at least eighteen months, less
administrative costs, arereturned. Thefundsgo into the county general fund, except those necessary
to maintain asufficient amount in the unclaimed property accountsto insure prompt payment of any
clams. T.C.A. 866-29-121. If aperson claimsan interest in property that has been returned to the
county from the state, and the claim is alowed, that person receives the property without deduction
for administrative costs or service charges. The county must submit an annual report of the clams
received on aform provided by thetreasurer; thisreport isto befiled before September 1, and should
include claims received as of the previous June 30. T.C.A. § 66-29-123.

County officials who fail to carry out their responsibilities regarding unclaimed property may be
subject to sanctions. First, the treasurer may examine the records of any person whom the treasurer
believes may have failed to file the required reports. T.C.A. 8 66-29-127. Any person who failsto
report abandoned property, or to perform other required duties, shall be fined $25 for each day the
report is withheld, but not more than $1,000. Furthermore, if a holder fails to deliver property as
required to the treasurer, then the treasurer may compel delivery in an appropriate court, and shall
assess a civil penalty equal to 25% of the value of the property that should have been delivered.
T.C.A. 8§66-29-129.
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Miscellaneous County Regulatory Authority

Cable TV. Current state law gives any municipality or county the authorization to regulate the
operation of cable television companies serving citizenswithin itsterritorial limits by the issuance of
franchise licenses. However, a county may not issue a franchise within a municipality. T.C.A.
§7-59-102. T.C.A. 88 7-59-103 through 7-59-108 provide details regarding payment of fees,
customer complaints, the use of public property by cable television companies, and other issues
governing the operation of cabletelevision. Furthermore, the statute sets out requirementsfor public
notice and a hearing prior to granting a franchise for cable service and also sets out restrictions on
granting an overlapping franchise. T.C.A. 8§ 7-59-201 et seq.

Before taking any action regarding cable television or other telecommunications services, counties
must consult three major pieces of federal legidlation: the Cable Communications Policy Act of 1984
(47 U.S.C. 8521 et seq.), the Cable Television Consumer Protection Act of 1992, and the sweeping
Telecommunications Act of 1996. Thislast item, effective as of February 8, 1996, isthe first major
overhaul of federal telecommunications law since 1934. The intent of the 1996 act is to reduce
regulation of these services on al levels and promote competition within and between the different
industries that are beginning to overlap due to new technology. Basically this means that the
distinction between cable, telephone, video and other communications industries will begin to blur
as companies begin offering multiple services and many new companies enter thisfield.

Local and state regulations that prohibit or have the effect of prohibiting any entity from providing
telecommuni cationsservicesare pre-empted by thisfedera statute (Section 253, Telecommunications
Act of 1996). However, thislimitation is not intended to prevent local governments from managing
public rights of way and receiving fair and reasonable compensation for the use of the right of way,
as long as it is done in a competitively neutral and nondiscriminatory manner. Counties should
prepare for the expansion of these fields and begin developing a comprehensive plan for the
management of public rights of way. Look for continuing change in this area as the Federa
Communications Commission devel opsrulesand regul ationstoimplement the act and asthelobbying
efforts of the industry move to the state level.

Federal law provides that a State or other franchising authority (including counties) may aso hold
an ownership interest in a cable service. 47 U.S.C.A. 8§ 533. However, until recently, counties in
Tennessee lacked the authority to operate a cable television franchise Op. Tenn. Att'y Gen. 88-170
(Sept. 20, 1988). In recent years, the legislature has amended Title V11, Chapter 52 of the code to
allow municipalities that operate an electric plant to enter into the telecommunications service field.
“Municipdity” is defined under that chapter of the code to include both metropolitan governments
and counties. Under 7-52-401 and following, municipalities are authorized to provide telephone,
telegraph or telecommunications services through the board or supervisory authority that operates
theelectric system. Thisindustry ishighly regulated by both the Tennessee Regul atory Authority and
the Federal Communications Commission. Any telecommunications system operated by a county
would have to conform to al such regulations and requirements. Also, under 7-52-601 and
following, the same municipalities are authorized to provide cabletel evision services, two-way video
transmission, video programming, internet services or similar services. Both Title V11, Chapter 52,
parts 4 and 6 include extensive regulations regarding how such services may be provided and how
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the utility must be structured. These laws, as well as the federal laws discussed above should be
thoroughly consulted by any local government interested in entering these arenas.

DebrisRemova andWeed Control. Countiesaregranted permissiveauthority regarding theremoval
of overgrown vegetation, accumulated debris, and vacant dilapidated buildings or structuresin the
county. Owner occupied residencesare not included, except in certain countiesdesignated by narrow
population class. T.C.A. 8 5-1-115. Owners of the property are to be provided with notice to
remedy the situation before the county may act. Counties are granted a lien on the property for the
cost of remedying or removing the situation. Also, counties are authorized to adopt regulations for
litter and refuse control under T.C.A. 8§ 39-14-504. This statuteis similar to the authority granted by
T.C.A. 85-1-115 but does not expressly deal with dilapidated buildings. This statute’ s enforcement
mechanisms include the placing of lien on the property to reimburse the county for the cost of
removal of the garbage, litter or refuse and the imposition of a monetary penalty enforceable in
general sessions court according to T.C.A. § 5-1-121.

Regulation of Adult-Oriented Entertainment and Massage. The primary state law which purports
to grant counties authority to regulate adult-oriented establishments and entertainers, the Adult-
Oriented Establishment Registration Act of 1998, T.C.A. 8 7-51-1101 et seq., replacesaformer and
somewhat similar registration act which was declared unconstitutional by a federal district court.
Brothers Three Enterprises v. Knox County, No. CIV-3-89-0035 (E.D. Tenn., N.D., February 4,
1991). Thisregistration law isoptional for county governments and may be adopted by atwo-thirds
majority of the county legidative body.

Thereisanother general statelaw which governs hours of operation of adult-oriented establishments
that is codified at T.C.A. 8§ 7-51-1401 et seq. This law prohibits these businesses, except those
offering only live stage shows, from opening before 8:00 am or remaining open after midnight
Monday through Saturday. On Sunday and lega holidays they must remain closed. Loca
governments may establish shorter hours of operation, but may not extend the hours. The act also
contains regulations regarding the structure and type of lighting in viewing booths, and specifies
penalties for violations.

Although under previouslaw countiescould adopt an optional act to regul ate massage serviceswithin
thecounty, those statutes (T.C.A. 863-18-101 et seq.) have been repeal ed and superceded by general
law enacting astate licensing systemin T.C.A. 8§ 63-18-201 et seq. Under the new act a state board
performsall licensing and regulatory functionswhich wereformerly under the authority of the county
board.

Anima Control. Under prior law counties lacked the power to enact comprehensive animal control
regulations, except through private act. Recent |egidlation authorizesthe county legidative body, by
resolution, to “license and regulate dogs and cats, establish and operate shelters and other animal
control facilities, and regul ate, capture, impound and dispose of stray dogs, stray cats and other stray
animas.” T.C.A.8§5-1-120.

Enforcement Powers. Legidation passed in 1995, commonly known as the “County Powers Act,”
contains provisions for expanded county enforcement powers. It authorizes the county legidative
body to establish amonetary penalty for violation of any rule or regulation which the county hasthe
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power to enact. Penalties of up to $500 for each violation may be passed by resolution. T.C.A. 8
5-1-121.

I ntergover nmental Agreements

Agreements for the joint exercise of powers may be entered into between cities, counties, and other
public agencies of the state and the federal government. T.C.A. 8§ 12-9-104. Governing bodies may
enter into contracts “with any one or more public agencies to perform any governmental service,
activity or undertaking which each public agency entering into the contract is authorized by law to
perform.” T.C.A. § 12-9-108.

Commercial Driver Licenses

County employees operating commercia type vehicles and those requiring a special endorsement
must obtainacommercial driver licensein order to operate many county vehicles. Vehicles(including
vehicle combinations) that fall within the commercial classification include the following:

1. V ehicles weighing more than 26,000 pounds (gross vehicle weight rating);
2. Vehicles designed to transport more than 15 passengers (including the driver); and
3. Vehiclestransporting hazardous material requiring placarding. T.C.A. 8 55-50-102.

Vehicles requiring a specia endorsement listing on a driver license include ones listed below:

Those authorized to pull multiple trailers;

Those designed to carry more than fifteen passengers (including the driver);
Tank vehicles;

Those transporting hazardous materials requiring placarding; and

School buses.

agrwhpE

The commercia driver license requirements include passing grades on certain knowledge and skills
testsaswell asagood driving record. A “grandfather” provision existswhich exemptscertaindrivers
from having to take the skillstest. Furthermore, operators of emergency vehicles are exempt from
these provisions.

School bus drivers have some specific requirements for obtaining their licenses. They must obtain
a Class C commercia license with school bus endorsement. T.C.A. 8 55-50-102, Op. Tenn. Att'y
Gen. 89-122 (Sept. 21, 1989). This endorsement may be issued only if the applicant has had five
years of unrestricted driving experience and can demonstrate good character, competency, and
fitness. T.C.A. 8 55-50-302.
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NUMBER OF VOTES REQUIRED FOR
A MAJORITY OF THE COUNTY LEGISLATIVE BODY

One issue which comes up occasionally concerns the number of county commission
members needed to pass a particular measure. A majority of the members of the county
legislative body constitutes a quorum, that s, a sufficient number to hold a meeting. (T.C.A. 5-5-
108). However, T.C.A. 8 5-5-109 states that a “majority of the members constituting the county
legislative body, and not merely a majority of the quorum”is, in general, required to transact
business. And, eventhough a majority vote is normally needed, certain statutes require a two-
thirds vote before a specific action can be taken. Again, this language refersto the percentage
of the entire membership, not merely of those present, although vacancies in office should not
be counted when figuring either a two-thirds or a majority. The following chartillustrates these
principles:

Number of Members
9 10 1112 13 14 15 16 17 18 19 20 21 22 23 24 25

9 910 10 11 11 12 12 13 13

Majority: 5 6
6 7 11 12 12 13 14 14 15 16 16 17

6 7 7 8 8
Two-Thirds: 8 8 9 10 10
For example, if a county legislative body has fifteen members, ten of whom are present fora
meeting, all ten of those would have to vote in the affirmative in order to pass a measure requiring

a two-thirds vote; eight of the ten present would constitute a majority.
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SAMPLE RESOLUTION

RESOLUTION NO.

RESOLUTION TO FIX THE JAILER'S FEE OF COUNTY

WHEREAS, Tennessee Code Annotated, Section 8-26-105, authorizes county legislative
bodies to pass a resolution fixing the amount of jailer's fees which may be applied to
misdemeanant prisoners for each twenty-four hour period the prisoner is confined to the
local facility, (jail or workhouse) and,

WHEREAS, the county legislative body of County is desirous that
it be fully compensated for the housing of misdemeanant prisoners.

NOW, THEREFORE, BE IT RESOLVED by the county legislative body of

County, meeting this day of , 20, that:
SECTION 1. The jailer's fee for County is hereby fixed at
dollars ($ ) per misdemeanor prisoner per twenty-four hour period of

confinement in the county jail or county workhouse.

SECTION 2. The jailer's fee herein fixed shall be collected by the clerk of the
appropriate court as a part of the fines and costs imposed in each misdemeanor case upon
a finding of guilt.

SECTION 3. A copy of this Resolution shall be transmitted to each clerk of court
hearing criminal mattersin County and shall be spread upon the minutes
of this meeting by the County Clerk.

SECTION 4. This resolution shall take effect upon adoption, the general welfare
requiring it.

Adopted this day of , 20

APPROVED:

County Executive

ATTEST:
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County Clerk
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SAMPLE PRIVATE ACT

AN ACT relative to the levy of a privilege tax on the
occupancy of any rooms, lodgings or
accommodations furnished to transients by
any hotel, inn, tourist courts, tourist cabins,
motel or any place in which rooms, lodgings,
or accommodations are furnished for
transients for a consideration in

County.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF TENNESSEE:
SECTION 1. For the purposes of this Act:

(a) “Person” means any individual, firm, partnership, joint venture, association,
social club, fraternal organization, joint stock company, corporation, estate, trust,
business trust, receiver, trustee, syndicate, governmental unit other than the United
States or any of its agencies, or any other group or combination acting as a unit.

(b) “Hotel” means any structure or space, or any portion thereof, which is occupied
or intended or designed for occupancy by transients for dwelling, lodging or
sleeping purposes, and includes any hotel, inn, tourist camp, tourist court, tourist
cabin, motel or any place in which rooms, lodgings or accommodations are
furnished to transients for a consideration.

(c) “Occupancy” means the use or possession, or the right to the use or possession,
of any room, lodgings or accommodations in any hotel.

(d) “Transient” means any person who exercises occupancy or is entitled to
occupancy for any rooms, lodgings or accommodations in a hotel for a period of
less than thirty (30) continuous days.

(e) “Consideration” means the consideration charged, whether or not received, for
the occupancy in a hotel valued in money whether to be received in money, goods,
labor or otherwise, including all receipts, cash, credits, property and services of any
kind or nature without any deduction therefrom whatsoever. Nothing in this
definition shall be construed to imply that consideration is charged when the space
provided to the person is complimentary from the operator and no consideration
is charged to or received from any person.

() “County” means County, Tennessee.
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(g) “Operator” means the person operating the hotel whether as owner, lessee or
otherwise, and shall include governmental entities.

(h) *“Clerk” means the county clerk of County, Tennessee.

SECTION 2. County is authorized to levy a privilege tax upon the
privilege of occupancy in any hotel of each transient, in the amount of five percent (5%)
of the rate charged by the operator.

SECTION 3. The proceeds received by the county from the tax shall be designated
and used for (specify purpose).

SECTION 4. Such tax shall be added by each and every operator to each invoice
prepared by the operator for the occupancy of his or her hotel and to be given directly or
transmitted to the transient and shall be collected by such operator from the transient and
remitted to County.

When a person has maintained occupancy for thirty (30) continuous days, that
person shall receive from the operator a refund or credit for the tax previously collected
from or charged to him or her, and the operator shall receive credit for the amount of such
tax if previously paid or reported to the county.

SECTION 5. (a) The tax levied shall be remitted by all operators who lease, rent
or charge for any rooms or spaces in hotels within the county, to the county clerk or such
other officer as may by resolution be charged with the duty of collection thereof, said tax
to be remitted to such officer not later than the twentieth (20th) day of each month for the
preceding month. The operator is hereby required to collect the said tax from the transient
at the time of the presentation of the invoice for said occupancy as may be the custom of
the operator, and if credit is granted by the operator to the transient, then the obligation
to the county entitled to such tax shall be that of the operator.

(b) Forthe purpose of compensating the operator in accounting for remitting the tax levied
by these sections the operator shall be allowed two percent (2%) of the amount of the tax
due and accounted for and remitted to the clerk in the form of a deduction in submitting
his or her report and paying the amount due by such operator, provided the amount due
was not delinquent at the time of payment.

SECTION 6. The clerk, or other authorized collector of the tax, shall be responsible
for the collection of said tax and shall place the proceeds of such tax in accounts for the
purposes stated herein. A monthly tax return shall be filed under oath with the clerk by
the operator with such number of copies thereof as the clerk may reasonably require for
the collection of such tax. The report of the operator shall include such facts and
information as may be deemed reasonable for the verification of the tax due. The form of
such report shall be developed by the clerk and approved by the county legislative body
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prior to use. The clerk shall audit each operator in the county at least once per year and
shall report on the audits made on a quarterly basis to the county legislative body.

The county legislative body is hereby authorized to adopt resolutions to provide
reasonable rules and regulations for the implementation of the provisions of this Act,
including the form for such reports.

SECTION 7. No operator of a hotel shall advertise or state in any manner, whether
directly or indirectly, that the tax or any part thereof will be assumed or absorbed by the
operator or that it will not be added to the rent, or that if added, any part will be refunded.

SECTION 8. Taxes collected by an operator which are not remitted to the county
clerk on or before the due dates shall be delinquent. An operator shall be liable for interest
on such delinquent taxes from the due date at the rate of twelve percent (12%) per annum,
and in addition for penalty of one percent (1%) for each month or fraction thereof such
taxes are delinquent. Such interest and penalty shall become a part of the tax herein
required to be remitted. Each occurrence of willful refusal of an operator to collect or
remit the tax or willful refusal of a transient to pay the tax imposed is unlawful and shall
constitute a misdemeanor punishable upon conviction of a fine not in excess of fifty dollars
($50.00).

SECTION 9. It shall be the duty of every operator liable for the collection and
payment to the county of any tax imposed by this Act to keep and preserve for a period
of three (3) years all records as may be necessary to determine the amount of such tax as
he or she may have been liable for the collection of and payment to the county, which
records the county clerk shall have the right to inspect at all reasonable times.

SECTION 10. The county clerk in administering and enforcing the provisions of
this Act shall have as additional powers, those powers and duties with respect to collecting
taxes as provided in Title 67 of Tennessee Code Annotated or otherwise provided by law for
the county clerks.

For his or her services in administering and enforcing the provisions of this Act, the
county clerk shall be entitled to retain as a commission five percent (5%) of the taxes so
collected.

Upon any claim of illegal assessment and collection, the taxpayer shall have the
remedies provided in Title 67, Tennessee Code Annotated, it being the intent of this Act that
the provisions of law which apply to the recovery of state taxes illegally assessed and
collected under the authority of this Act; provided further, the county clerk shall possess
those powers and duties as provided in Tennessee Code Annotated, § 67-1-707 for the county
clerks.
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With respect to the adjustment and settlement with taxpayers, all errors of county
taxes collected by the county clerk under the authority of this Act shall be refunded by the
county clerk.

Notice of any tax paid under protest shall be given to the county clerk and the
resolution authorizing levy of the tax shall designate a county officer against whom suit
may be brought for recovery.

SECTION 11. The proceeds of the tax authorized by this Act shall be allocated to
and placed in the General Fund (or other fund) of County to be used for the
purposes stated in Section 3 of this Act.

SECTION 12. If any provision of this Act or the application thereof to any person
or circumstances is held invalid, such invalidity shall not affect other provisions or
applications of the Act which can be given effect without the invalid provision or
application, and to that end the provisions of this Act are declared to be severable.

SECTION 13. This Act shall have no effect unless it is approved by a two-thirds
(2/3) vote of the county legislative body of County. Its approval or
nonapproval shall be proclaimed by the presiding officer of the county legislative body
and certified by the presiding officer of the county legislative body to the Secretary of
State.

SECTION 14. For the purpose of approving or rejecting the provisions of this Act,
it shall become effective upon becoming a law, the public welfare requiring it. For all
other purposes, it shall become effective upon being approved as provided by Section 13.
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USING THE TENNESSEE CODE ANNOTATED

Tennessee Code Annotated

The Tennessee Code Annotated is the codification of the statutory laws of Tennessee. All of
the laws of general application passed by the General Assembly and approved by the
Governor or passed over the Governor's veto, are codified in this publication. Each
volume contains a pocket supplement which reflects recent amendments to existing laws
and new laws passed by the General Assembly dealing with the subject matter covered in
the main volume. These supplemental pocket parts are replaced each year and the main
volume is revised and reprinted periodically. Subscription to the Tennessee Code can be
obtained by writing the publisher, The Michie Company, in Charlottesville, Virginia.

Each section of the Tennessee Code is referenced by a numbering system. The code
commission has changed the numbering system from a two-tier to a three-tier numbering
system. Each new volume contains a parallel reference table which refers to the two-tier
number and the new three-tier number. An example of this change is as follows:

Under the old two-tier system T.C.A. 8 4-2901 would be referred to as Title 4, Chapter 29,
Section 01. Under the current three-tier system it is T.C.A. § 4-29-101 and referred to as
Title 4, Chapter 29, Part 1, Section 01.

When you look up a section in the Tennessee Code be sure to look in the pocket
supplement for any recent changes in the section. Following each section in the
supplement there are “amendment notes” which describe exactly what changes the
General Assembly has made in the statute. Statutes may also be followed by “compiler's
notes” which contain a variety of information to inform the reader of special circumstances
concerning the statute. There is also a reference to other Code sections which may affect
the Code section being read and cross references to other Code sections which mention the
section being read. Each section is also followed by a list of cases in which the section has
been cited and a brief annotation of cases which construe or apply to the statute.

Indexes. Volumes 14, 15, and 16 comprise the General Index for the Tennessee Code
Annotated. These paperback volumes are revised and replaced annually. In addition, at
the back of each bound volume in the set, there is a volume index which indexes all
material contained in that particular volume. The pocket part supplement to each bound
volume contains a “Ready- Reference Index” which gives a brief description of the
statutory material contained in the supplement.

Tables. The Tables Volume (Volume 13) of the Tennessee Code Annotated contains parallel
tables referring the user from all previously two-tier section numbers to the new three-tier
section numbers. Italso contains “disposition tables” which list public chapters passed by
the General Assembly and indicate where each has been codified. Other helpful
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information contained in this volume is the mortality table, annuity valuation tables,
interest tables, a perpetual calendar, a table of county populations based on the federal
census and a table showing the incorporation date of Tennessee municipalities.

Private Acts. Private acts applying to only one county are not included in the Tennessee
Code Annotated. Each year the secretary of state publishes a volume containing all private
acts passed that year by the General Assembly. CTAS collects the private acts applying
to each county and publishes individual volumes of private acts for each county. These
volumes are updated periodically and provided to county officials upon request.
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SAMPLE RULES REGULATING THE PROCEDURES
OF THE COUNTY LEGISLATIVE BODY

RULE 1
CONVENING THE BOARD

The Board shall meet at the County Courthouse, 9:30 A.M. on the first Monday in January,
April, July and October. Should any prescribed meeting date fall on a legal holiday or if
an emergency should arise, the Board shall meet at 9:30 A.M. on the following day.
Notification of the members for regular meetings shall be left to the discretion of the
Chairperson and Clerk (County Clerk).

RULE 2
QUORUM

A quorum for the transaction of business shall be a majority of the duly qualified and
acting members of the Board of County Commissioners. Vacancies shall not be included
in determining the membership of the Board.

RULE 3
ORDER OF BUSINESS

1. Call to order by Chairperson. In the absence of the Chairperson, the Chairperson
Pro Tempore shall preside.

2. Roll call

3. Reading and approval of the minutes

4. Resolutions for special recognition, memorials, etc.

5. Elections, appointments and confirmations

6. Reports - county officials, standing and special committees
7. Unfinished business

8. New business

9. Announcement and statements

10.  Adjournment
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RULE 4
GENERAL

4A.

4B.

4C.

4D.

4E.

4F.

WHO MAY ADDRESS THE BOARD: It is a commissioner's right to address the
Chairperson and the Board at any appropriate time after proper recognition by the
Chairperson. It may be allowable for non-commission members to address the
Board if there is no objection by the Board or if a majority of the membership vote
to allow such participation. The Chairperson may set a limit on the time a
non-commission member may be allowed to speak.

GAINING THE FLOOR: In all cases, the member who shall first rise and address
the Chairperson shall be entitled to speak first; but when two or more members
shall rise and address the Chairperson at the same time, the Chairperson shall name
the member who shall speak first.

SPEAKING: When any member is about to speak in debate, discussion or deliver
any address on any matter whatsoever to the Board, the member shall rise and
respectfully address the Chairperson and shall, after being recognized by the
Chairperson proceed with the intended remarks, confining such remarks strictly to
the question under debate and avoiding all personalities.

CONSENT TO YIELD: While a member is speaking s/he is not to be interrupted,
except for a question by another member. If the speaker declines to yield the floor
for a question, then s/he shall not be interrupted, but shall yield to questions at the
end of the presentation.

POINTS OF ORDER: If any member, speaking or otherwise, transgresses the Rules
of the Board, the Chairperson shall, or any member may, call to order, in which case
the member so called to order shall immediately sit down. When the point of order
has been decided by the Chairperson, the member having the floor can proceed,
subject to the decision made.

APPEAL ON RULING: Any member of the Board may appeal to the Board from the
ruling of the Chairperson and a majority vote of the members present shall decide
the appeal.

RULE 5
MOTIONS

SA.

INTRODUCTION AND DEBATE: Motions may only be made by members. No
motion shall be debated until the same is seconded and stated by the Chairperson.
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5B. MOTIONSIN WRITING: When amotion is made and seconded, it shall be reduced
to writing by the Clerk, and read by the Chairperson prior to any debate or vote.

5C. REQUIRINGROLL CALL: Motions shall be put to the Board for a voice vote, by the
Chairperson; provided however, any three members of the Board may requirearoll
call by raising of hand or indicating otherwise.

RULE 6

RESOLUTIONS

6A.

6B.

6C.

6D.

6E.

INTRODUCTION: Any proposed resolution may be introduced only by a member
of the Board, and the Clerk or Chairperson shall not receive or file any resolution
that is not reduced to writing and signed by at least two members of the Board.

AUTHOR: A resolution may have as many signatures as there are members of the
Board. However, the first two signatures on the resolution shall be deemed the
authors for the purpose of debate.

ROLL CALL VOTE: Resolutions shall be put to the Board for a roll call vote by the
Clerk. Each member shall vote “yes” or “no” on its passage when the Clerk calls
his/her name.

CHANGING VOTE: Any member of the Board may change his/her vote before the
results of a roll call is announced by the Clerk. It shall be the duty of the Clerk, at
the end of each roll call, to inquire of those who passed or were absent when the roll
was called if they desire to vote; also, if anyone who has voted wishes to change
his/her vote. Then, the results shall be announced by the Clerk.

SUCCESSFUL RESOLUTIONS: Allsuccessful resolutions, shall be submitted to the
Chairperson for his/her signature and attested by the signature of the Clerk. The
resolution along with the vote of the members shall then be submitted to the
County Executive, within five days of its passage, for his/her consideration.

RULE 7
ELECTIONS AND APPOINTMENTS

TA.

7B.

ELECTIONS AND NOMINATIONS FROM THE FLOOR: When the Chairperson is
to receive nominations from the floor, a member may nominate only one person.
The floor will be kept open until every member has had an opportunity to make
nominations or until a motion has been made and seconded that nominations cease
and a majority of those present so vote.

APPOINTMENTS AND CONFIRMATIONS: When the Board is called upon to
appoint someone from a list of nominees (such as a county medical examiner) or to
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confirm an appointee of the County Executive (such as a department head) then the
name or names of those being considered for the position shall be read to the
membership and discussion of each such appointee shall follow.

7C. ELECTION OR CONFIRMATION: All ballots for election or confirmation shall be
cast by voice vote as each member's name is called by the Clerk. If the vote is on
confirmation of an appointee each member will vote either “yes” or “no” on the
confirmation. A majority of the membership of the full Board is required for
election or confirmation.

7D. SECOND BALLOT: If noone is elected on a given ballot, the nominee receiving the
smallest number of votes will be dropped and the vote will be taken again until a
nominee is elected by the required majority of the membership.

RULE 8
COMMITTEE MEMBERSHIP

NOMINATING COMMITTEE: The Chairperson shall, at the July meeting, appoint a
nominating committee from the membership of the Board. It shall be the duty of this
nominating committee to recommend Board members for appointment to the standing
committees of the Board. This committee shall make its report and recommendations to
the full Board at the October meeting. However, members of the Board may also make
committee nominations from the floor. All standing committees shall be elected annually
at the regular October meeting.

RULE 9
APPROPRIATION REQUESTS

REQUESTS FOR APPROPRIATION: Requests for appropriations in addition to those
within the annual budget shall be submitted in the following manner:

9A. Therequestshall be submitted in writing to the appropriate committee of the Board
and shall reflect the estimated cost which shall be attached to the proposed
resolution.

9B. All requests for appropriations falling in this area shall be summarized and
submitted in writing to each member of the Board at least seven days prior to the
regular or called meeting such request is to be submitted.

9C. The committee to which the request has been referred shall in open meeting of the

Board, assume one of the following positions: (1) Adoption recommended (2)
Rejection recommended or (3) Submitted to the Board without recommendation.
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9D. The budget committee chairperson or a member designated by him/her shall
advise the Board as to fund availability before a vote is taken on appropriations in
any amount which are in addition to those of the annual budget.

9E.  Theresolution requesting such appropriations shall be voted upon by membership
of the Board as provided by Rule 6 of these rules.

RULE 10
SUSPENDING THE RULES

Any rule or rules may be suspended by a two-thirds (2/3) majority vote of the members
present.

RULE 11
ROBERT'S RULES OF ORDER

All matters not covered herein shall be governed by Robert's Rules of Order Revised, as
contained in the latest copyrighted edition.

RULE 12
THE CHAIRPERSON

12A. ELECTION: Annually, at its October regular meeting the Board shall elect a
Chairperson and a Chairperson Pro Tempore. The Chairperson may be one of the
membership of the Board or the County Executive. If the Board elects as its
Chairperson the County Executive, and s/he accepts the position, then the County
Executive shall relinquish his/her veto power.

12B. VOTING BY THE CHAIRPERSON: The County Executive Chairperson may vote
only in the case of a tie. A member chairperson may vote on all issues coming
before the body, just as any other member.

12C. CALL TO ORDER: The Board shall be called to order by the Chairperson. In the
absence of the Chairperson, the Chairperson Pro Tempore shall preside. In the
absence of the Chairperson Pro Tempore, the Board shall be called to order by the
County Clerk, and shall elect one of its members to preside over the deliberations.

12D. SPEAKING: Should the Chairperson desire to speak upon any subject either in the
negative of the affirmative, s/he may do so, provided s/he vacates the chair.
Whereupon the Chairperson Pro Tempore shall preside until the matter under
consideration is disposed of by the Board. However, the Chairperson may answer
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12E.

12F.

12G.

12H.

121.

guestions, provide information, and give explanations from the chair, the Board not
objecting.

PRESERVE ORDER: The Chairperson shall preserve order and decorum. S/he
may speak to points of order in preference to other members, rising from his/her
seat for that purpose. The Chairperson shall decide questions of order, subject to
an appeal to the Board of any member.

ORDER OF RECOGNITION: Before a member is allowed to speak twice on the
same subject the Chairperson shall inquire if there is another member who has not
spoken on that subject and who wishes to speak.

MOTIONS: Once a motion has been made and duly seconded, the Chairperson
shall state the motion so that debate on the motion may begin.

CLARIFICATION: The Chairperson shall rise to state or put a question and shall
clearly state the question before the Board before the vote on the question is taken.
A member may ask for clarification of the question up until the result of the vote is
announced.

AGENDA: The Chairperson will forward to each member of the Board the tentative
agenda of the next Board meeting not less than five days prior to meeting date.

RULE 13
THE CLERK

13A.

13B.

13C.

13D.

NOTICE: The Clerk shall notify each member of the Board of any special or called
meetings not less than five days in advance thereof. Notification of regular
meetings shall be within the discretion of the Clerk and the Chairperson.

MINUTES: The Clerk shall reduce the minutes of each Board meeting to writing
and attach a copy of each resolution considered and the vote thereon. The minutes
shall be prepared within five days after said meeting and placed in a well bound
book for public inspection. A copy of the minutes of the last meeting shall be
forwarded to each board member with the prepared agenda or meeting notice.

RESOLUTIONS: A copy of all resolutions approved by the Board shall be
submitted to the County Executive, within five days after such approval, for
his/her consideration and signature.

ROLL CALL: In all instances involving authorization to expend public funds, the
Clerk shall call the roll for “yes” and “no” votes. In all instances where the roll is
called for any vote, the Clerk shall make such roll call and the vote of each member
a part of the record of the meeting and include it in the official minutes.
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13E. CHANGE OF VOTE: It shall be the duty of the Clerk, at the end of each roll call, to
inquire of those who passed or were absent when the roll was called if they desire
to vote; also, if any member who has voted wishes to change his vote.
Subsequently, the Clerk shall announce the results.

RULE 14
SHERIFF

The Sheriff or a designated deputy shall attend each session of the Board. That officer
shall preserve order and carry out orders of the presiding officer of the Board. The
attending officer shall be paid for these services, unless such officer is performing this duty
during regular working hours, paid by the county, and is not working overtime.

RULE 15
COUNTY ATTORNEY

The County Attorney shall, as legal consultant, attend all meetings of the Board. It shall
be the duty of the County Attorney to voice his/her negative opinion when, in his/her
opinion, the Board is in the process of taking action outside of its jurisdiction, or in any
manner proceeding illegally, and to give his/her legal opinion on any subject where such
guidance is requested by the Chairperson.

RULE 16
COMMITTEES

16A. All committees, standing and temporary, shall meet and elect from its membership
a Chairperson. The election of a Secretary shall be optional in the absence of a
specific mandate of the Board.

16B. Standing committee chairmen shall report to and confer with the Chairperson on
all pertinent matters to be presented at the next meeting of the Board.

16C. Allcommittee chairpersonsshall contact the County Attorney on matters appearing
to warrant legal evaluation prior to presentation to the Board.

16D. Should questions arise as to jurisdiction of any committee it shall be referred to the

Chairperson and/or to the County Attorney for determination, subject to an appeal
to the Board at its next regular meeting.
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16E. The following procedure shall be followed pertinent to committee reports and
related action:

1. The committee chairperson or a member designated by him/her shall make
the presentation in an open meeting of the Board.

2. Upon completion of a report the speaker shall yield to questions.

3. There shall be a vote on the proposition when discussion is complete and
when there is a call for the question by the Board.

16F. If for any reason the chairperson of a committee fails or refuses to call a meeting,
the Chairperson of the Board, or a majority of the committee membership may do
SO.

RULE 17
CONEFLICT WITH LAW

In the event any of the foregoing rules are determined to be in conflict with statutory
provisions, then that part in conflict shall be null and void.
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Charters
Shelby
Knox
Davidson
Moore

1957 Act
Anderson
Blount (with private act)
Cheatham
Franklin
Greene
Jackson
Johnson
Lawrence
Loudon
Montgomery
Overton
Polk

Roane
Sullivan
Washington

Williamson (with 1990 Budget Law)

Private Acts
Benton
Chester
Dyer
Gibson
Hamilton
Hardeman
Henderson
Henry
Madison
Marshall
Maury
McNairy
Meigs
Obion
Rutherford

COUNTY BUDGET LAWS?

Charter
Charter
Metro Charter
Metro Charter

Schools Included
Schools Included
Schools Excluded
Schools Excluded
Schools Excluded
Schools Excluded
Schools Included
Schools Excluded
Schools Included
Schools Excluded
Schools Excluded
Schools Excluded
Schools Included
Schools Excluded
Schools Excluded

Schools Excluded

LAll other counties are under general law budgeting provisions.

1981 Act
Campbell
Cumberland
Henderson
Hickman
Lincoln
McMinn
Monroe
Morgan
Rhea
Robertson
Scott
Sumner
Weakley
White
Wilson
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Decatur
Dekalb
Hardin
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The University of Tennessee does not discriminate on the basis of race, sex, color, religion, national
origin, age, disability, or veteran status in provision of educational programs and services or
employment opportunities and benefits. This policy extends to both employment by and admission
to The University.

The University does notdiscriminate on the basis of race, sex, or disability in its education programs
and activities pursuant to the requirements of Title VI of the Civil Rights Act of 1964, Title IX of the
Education Amendments of 1972, Section 504 of the Rehabilitation Act of 1973, and the Americans
with Disabilities Act (ADA) of 1990.

Inquiries and charges of violation concerning Title VI, Title IX, Section 504, ADA, or the Age
Discrimination in Employment Act (ADEA) or any of the other above referenced policies should be
directed to the Office of Diversity Resources (DRES), 2110 Terrace Avenue, Knoxville, Tennessee
37996-3560, telephone (865) 974-2498 (V/TTY available) or (865) 974-2440. Requests for
accommodation of a disability should be directed to the ADA Coordinator at the Office of Human
Resources, 600 Henley Street, Knoxville, Tennessee 37996-4125.
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